OT3bIB

Ha aBTOopedepat auccepraunu PycunoBoii Bepsl HukonaeBHbl
«IIpaBa yenoBeka B BOOPYKE€HHBIX KOHGIIMKTAX: COOTHOIIIEHHE HOPM
MEXAyHapOAHOI0 I'yMaHUTapHOIO IIPaBa U MEXIYHApPOAHOIO IpaBa rnpas
4eJI0BEKay», MPEJ/ICTABJICHHOW Ha COMCKaHHe
YUEHOH CTENEeHU JOKTOpa IOPUAMYECKUX HAYK

o crienransHoctd 12.00.10 — MexnynapoaHoe npaBo; EBponeiickoe mpaso

ITpobGiema 3amuThl NIpaB YETOBEKa B XOJI€ BOOPYKCHHBIX KOH(PIUKTOB OCTAETCS
BeChMa aKTyallbHOM, OCOOCHHO B CBETE€ TOrO, YTO OOJbIIas YacTh COBPEMEHHBIX
BOOPYKCHHBIX KOH(IIUKTOB HOCAT aCCUMETPUUHBINA XapakTep W OOHaXWIU IIENbIA sl
npoOesIoB B JIEHCTBYIONIEM MEKIYyHApOJHOM MpaBe. B mocneanee BpeMs OCOOEHHO
OCTPO BCTAET BOIIPOC 3AlIMTHI MPaB YEJIOBEKAa B paMKaX TaK Ha3bIBAEMOW «BOWHBI C
TEPPOPU3MOMY» M CYIIECTBYIOUIMX HEMEXKIYHAPOIHBIX BOOPYKEHHBIX KOH(IHMKTOB,
KOTOpbIC ~HE JOCTaTOYHO TMOJHO YPEryJupOBaHbl AEHCTBYIONIMMHU  HOPMaMu
MEXKIYHApOAHOIO0 I'yMaHUTapHOIO IpaBa. B CBsI3M ¢ 3TMM McciienoBaHne BO3ZMOKHOCTH
IPUMEHECHUSI HOPM MEXKIYHApPOJHOrO IpaBa IpaB 4YeIOBEKa HapsaAy C HOPMaMH
MEK/IyHapOJIHOIO T'YMaHUTApHOI'O IIpaBa I 00ECHEeUeHUs JOKHOTG YPOBHS 3alUTHI
[IpaB 4YEJIOBEKa B XOIE BOOPYKEHHBIX KOHGIMKTOB Pa3HBIX BHJOB IMPHOOPETAET Kak
TEOPETUYECKYIO, TaK U MPAKTHICSCKYIO 3HAUUMOCTD.

llpexncrapiennas paboTa sABjseTCS YHUKAIBHON JUIS OTEUECTBEHHON JOKTPUHBI,
TaK KaKk B HCW BIEPBBIC MPOBOAMTCS KOMIUIEKCHOE HCCIEIOBAHUE MPOOIEMBI
COOTHOIICHHS HOPM MEXK/TyHApOTHOTO I'yMaHUTAPHOIO NPaBa U MEXTyHAPOIHOTO IpaBa
IpaB 4YeJIOBEKA, HAICICHHOC Ha BBIABIEHUE IEPCHEKTHB MANBHEHINEro pa3BUTHA
NpaBOBOIO  PEryJIMpOBaHMS B OTO cdepe U BHIPaOOTKY peKOMEHAALUH 1o
COBCPIICHCTBOBAHUIO MPUMEHEHUS  MEXKyHAPOIHO-TIPABOBBIX HOPM, HPU3BAHHBIX
3alIUTUTE WHJIMBUJAOB BO BPEMsA BOOPYXKEHHBIX KOH(MDIUKTOB. ABTOPOM 0COOEHHO
MOAPOOHO PaCcCMOTPEHHI OT/ENBHEIE HOPMBI 00SUX OTpacieil MexIyHapoHOTro TIpaBa B
OTHOILLICHHUHU TaKUX OCHOBOIIOJIAraloIMX NPaB YeloBeKa, KaK MpaBo Ha KW3Hb U IIPaBO Ha

CBO6OI[y JIMYHOCTH, MNPCATTOKCHEBI ITYTU IIPECOAOJICHUA CYLICCTBYIOMUX KOJITU3UHI MEXKIY



HOpPMAaMHU MEXJTYHApOJHOTO TYMAHHWTApHOI'O IIpaBa M MEXIYHapOJHOro IpaBa MpaB
YeJIOBEKa B OTHOUIEHUU YKA3aHHBIX ITPAB.

Hecomuennas Hayy4Has HOBH3HA JIMCCEPTallMOHHOM VICCIIEIOBAHUS
Pycunogoii B.H. nposiBiisieTcst B Ipe1ioKeHUU ¥ 000CHOBaHUM UHTETPALIMOHHOM TEOpUr
COOTHOINEHHST HOPM MEXKIAYHAPOJHOTO IIpaBa MpaB 4YEIOBCKa M MEKIYHApOIHOIO
IYMaHUTApHOro Mpasa. B cooTBEeTCTBUM € ITUM aBTOpCKI/IM IIO/IXOJIOM IIOJpa3yMeBaeTcsl,
YTO HOPMBI MEXIYHApPOJAHOIO TYMAHUTApHOIO IIpaBa M MEXKAYHApOIHOIO IIpaBa MpaB
YelIoBeKa HE IMPOCTO IMEPECEKAroOTCs, a 00BEIUHSIOTCS U (GOPMUPYIOT €IUHBIA MaccuB
HOPM, MOCBSAIIEHHBIX 3aIlUTE TPaB YEJOBEKa B XOJ€ BOOPYKEHHBIX KOH(DIUKTOB, MPU
3TOM HOPMBI MEXKIYHAPOTHOTO TYMAHUTAPHOI'O IIPaBa BEICTYIIAIOT B KAUECTBE OJTHOTO U3
3JIEMEHTOB, (OPMUPYIOIIUX «IpPEAENbl OrpaHUYeHUs» 3Tux npaB. Kpome Toro,
IIPEACTABICHHOE HCCIEIOBAHME BHOCUT BKJIAJ B pPa3BUTHE OTEUYECTBEHHOW HayKH
MEXIYHAPOAHOTO TIpaBa B YacTH IPEJIOKEHUS aBTOPCKOro cOajaHCUPOBAHHOTO
MOAX0/Ia K OTIPEACICHUIO KaTETOPUH «TPaX/JaHCKUE JIULA» B paMKaX HEMEXKIYyHapOIHBIX
BOOPY)KEHHBIX KOH(DIMKTOB, a TaK)Xe€ B YacTU YTOUYHEHMS OIPEIEICHUS TOHATHS
«HETIOCPEACTBEHHOE y4acTUe B BOEHHBIX IEUCTBUAX», KOTOPOE UIPAET KIKOUEBYIO POIIb
IpU OTIpEIEIeHNH 00beMa 3aIIUThI MPaB JIMIL B X0I€ BOOPYKEHHBIX KOH(IUKTOB.

beccriopabiM  ocTOMHCTBOM paboOTHI sBisieTcss TO, 4ro PycunoBa B.H. mpm
(GopMyJIUPOBKE CBOMX BBIBOJIOB HE OrPAaHUYHMBAETCS MCKIIOUHUTEIHHO aHaIHU30M
OTEUECTBEHHOM M  3apy0eXHOW JIOKTPHUHBI, a YUYUTBHIBAET TakkKe peCIICHHS
MEKJIYHApOAHBIX OPraHu3aluii, MEXKIYHApOIHBIX YHUBEPCAIbHBIX M PErdOHAIBHEBIX
Cy0B, KBasucyaeOHbIX opraHoB (MexayHaponHoro cyma OOH, Cosera mo mpasam
yenoBeka OOH, Komurera no npasam uestoseka OOH, EBponetickoro Cysa mo npasam
4e0BeKa, MEKIyHapoaHsX ad hoc TpuOyHanoB 1o GwiBmell IOrocitaBuu u Pyanne,
MexyHapoJHOTO  YrOJIOBHOIO  CyJa, CMEUIaHHBIX (THOPHIHBIX)  YIOJIOBHBIX
TPUOYHA/IOB) M HAIMOHATBHBIX CYyJO0B. DMIUPUYECKUH Marepuan TO3BOIHI aBTOPY
JAOCTAaTOYHO IOAPOOHO HKCCIEJOBaTh BOIPOC O BO3ZMOKHOCTH SKCTEPPHUTOPHAILHOIO
IPUMCHCHUS HOPM MEXKIYHapOJHOIO IIpaBa II0 IpaBaM 4YeEJIOBEKA B BOOPYKCHHBIX
KOH(IMKTaX, a TaKXKe JeHCTBUE HTUX HOPM B XOJI€ BOOPY/KEHHBIX KOH(IUKTOB TI0 KPyTy
ML (ratione personae).

IIpencraBinsiercs OOOCHOBaHHBIM  BBIBOJ aBTOpa O TOM, 4YTO  TaKHe

MCXAYHAPOJAHBIEC  OOIOBOPHI  Kak Me)xﬂ;y HapO)IHBIﬁ INaKT O TpaXIJaHCKUX H©
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nonuTuyeckux mnpapax 1966 r., KoHBeHIMs O 3amure NpaB YeEIOBEKa W OCHOBHBIX
cBobo 1950 1., AMepHUKaHCKHe AeK/Iapallui IpaB U 00s3aHHOCTEH YenoBeka 1948 . u
KOHBEHIIMU O TpaBaX 4ejsoBeka 1969 r. MoryT OBITh IPUMEHUMBI B X0JI€ BOOPYIKEHHBIX
KOH(MIJIMKTOB, MTPOUCXO/ISINUX 32 Mpele]aMu TEPPUTOPUHU TOTO WIM MHOI'O FOCY1apCTBa —
yY4acTHUKA MEXIYHAPOJHOTO JIOTOBOpa B TOM Cllydae, €CIM 3TO TOCYIapCTBO
ocymecTrisgeT 2G(HEeKTUBHBIN KOHTPOJIb HaJl TEPPUTOPUEH, I1€ UMEET MECTO KOH(IIUKT,
WIM €CIIM JKEPTBHI HAPYIICHW HAXOIWIUCH TOJ €ro «BIACTBIO U KOHTpoeM». Tem
cambiM PycunoBa B.H. 3aTparuBaet BakKHBIN aCIIEKT TOTrO, YTO TOCY IAPCTBO MPOI0JIKAET
ObLITh CBS3aHHBIM HOPMaM{ MEXJIYHApOJAHOrO IIpaBa IO IIpaBaM YEJIOBEKA NpU
WCTIOJIb30BAHUN CWJIBI 32 TIpejeslaMd TOCyAapCTB-YYaCTHUKOB COOTBETCTBYIOLIETO
MEX/IyHApOIHOTO JI0r0OBOpa.

YuuThiBas XapakTep COBPEMEHHBIX BOOPYKEHHBIX KOH(UIMKTOB, PycunoBa B.H. B
CBOCHi HayYHO-KBaJM(DHUKAIMOHHOW paboTe paccMaTpuBaeT BOIPOC O JAEHCTBMM HOPM
MEKIyHApOJHOIO IIPaBa MpaB 4ejJ0oBeKa B X0/ BOOPYKEHHBIX KOHMIMKTOB HE TOJIBKO B
OTHOIIIEHUU TOCYAAPCTB, HO M B OTHOIIEHWH TAKUX AKTOPOB, KaK MEXJyHapOIHbIC
OpraHU3aIy U HEMPaBUIHLCTBEHHBIE OPraHU30BaHHbBIE BOOPYKEHHBIE I'PYIIIEL. B cBs3MU ¢
3TUM [IOJHUMAETCS OJIHA W3 KIIOUEBBIX IPOOJIEM MEXIYHApOJHOrO IIpaBa, KOTopas
o0Cy’KJaeTcsl B HAYYHBIX Kpyrax y)Ke JOJTHE Tojbl, - 3T0 mpobiemMa pa3rpaHudYCHHS
OTBETCTBCHHOCTH MEXJly IOCyJapCTBaMU U MEXIYHapOIHON OpraHm3alnyei B ciydae
HAPYLUICHWS. HOPM MEXIYHAapOJAHOrO IIpaBa IpaB 4YeJIOBEKa B XOJ€ Olepaluii,
IIPOBOJIMMBIX TOJI 3TUJION MEXIyHApOJIHBIX OpraHu3aiuil. B yactHocTH, 3TO Kacaercs
CUTyallud, KOrJa rocyjaapcrBa (HOpMaabHO IMPEIOCTABISIOT BOOPYXKEHHBIC CHIILI B
PacHoOpsKEHUE MEXKTYHAPOJAHOW OpraHu3alvu, OJHAKO IPOJIOJDKAIOT OCYIIECTBIATEH 3a
HUMU KOHTpOJIb. [IpencraBusiercs QUCKYCCHOHHBIM BBIBOJ aBTOPa O TOM, YTO C YUETOM
OTCYTCTBUSl MEXaHM3MOB TIOJYYEHHUS BO3MEIIEHUS IKEPTBAMH HApYINEHUN  OT
MEXKIYHAPOHON Opranu3anum (a B MEKIyHapOIHOM IpaBe JeHCTBUTEIBHO CYLIECTBYET
CEPBE3HBII TPOOEI B 3TOH cdepe) clieayeT BO3TOKUTh OTBETCTBEHHOCTh Ha I'OCY1apCTBa,
IOpHA YCIIOBUU OCYIIECTBICHUS MMHU 3(G(GEKTUBHOIO KOHTPOJS 3a JCICrHPOBAHHBIMU
BOCHHOC/IY)KalMMU. JlaHHOE NpeaoKeHne CTaIKUBaeTcs ¢ MpoOsieMoit JoKa3bIBaHMs
Hanuuus 5GGEKTMBHOTO KOHTPOJIS IOCYJIapCTBa, a 3TO OYEHb 4YacTo ObIBaeT KpaiiHe
CJIO)KHO, TIOpOM HEBO3MOXXHO cHenarb. B KayecTBe albTEPHATUBHOIO MOAXO0Ja K

YKa3aHHO! mpobsieMe, KOTOPBIH He HAIIEN OTpaKeHHWe B aBTropedepare AuMccepTaLui,
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MOXHO yKa3aTb Ha BO3MOXKHOCTb CO3JaHUs 3()(HEKTUBHBIX MEXaHMU3MOB IIPUBJICYEHUS
KOHKPETHBIX BUHOBHBIX JIMI] K OTBETCTBEHHOCTH CaMOil MEXIyHApOIHON OpraHu3anuei.
Kpome TOro, MOXHO TOBOpUTH TakXke O TOM, YTO Ha TOCYJapCTBO BO3JIOXKEHA
00A3aHHOCTb 110 TPHUBICUCHHIO TAKWUX JUIl K OTBETCTBEHHOCTH Ha HAIMOHAILHOM
YPOBHE, COOTBETCTBEHHO, HE3aBHUCHMO OT HAJIWYMA WIH OTCYTCTBHS 3((HEKTUBHOro
KOHTPOJIA 3a JICHCTBUAMM BOEHHOCIY)XXAIUMX B XOJAE IPOBEAEHHUS CaMOM orepanuu
roCy1apCTBO MOXKET OBITh IPUBJIEUYEHO K OTBETCTBEHHOCTH B Clyyae HEHMCIIOJHEHHS
00f3aHHOCTH 110  OCYIIECTBICHUIO  TPABOCYIWsS HAJl  BUHOBHBIMU  JIMIIAMH,
JIOITY CTUBLIMMHM HapyIIEHUsI HOPM MEKIYHapOIHOI'O IpaBa MpaB yeloBeka. B pamkax xe
MEIKYHAPOJHON OpraHM3alui MOXHO CO3/1aTh MEXaHU3M YCTOMYHBOTO OTCIICKHBAHUS
JICATEIPHOCTH TIOCYyJapcTBa 10 HAKa3aHUIO OSTHUX WHIUBWIOB B paMKaX CBOHMX
HAIIMOHAJIBHBIX CYAEOHBIX OPTaHOB.

B oTHOIIEHMH HENPAaBUTENBECTBEHHBIX OPraHU30BAHHBIX BOOPY)KEHHBIX TIPYIII
aBTOp OOOCHOBBIBAET HATMYME MEXITYHAPOIHOTO O0BIYAs 110 PACIIPOCTPAHEHUIO HA HUX
Hapsily ¢ HOPMaMd MEXIyHapOAHOIO T'yMaHUTApHOIO IMpaBa HOPM MEXIYHApOIHOIO
npaBa mpaB 4enoBeka. OAHAaKo M3 aBTOpedepara HE BIIOJIHE SICHO CTOMT JIM B JTOM
Cllydyae paccMaTpuBaTh B KauyeCTBE ajpecara HOPM MEXKIyHApOJIHOTO MpaBa [paB
YeJIOBEKA B IIEJIOM 3Ty HENPAaBUIILCTBEHHYIO OPTaHU30BAHHYIO BOOPYXKEHHYIO TPYIILY,
WIH K¢ CTOUT IOBOPUTH O TOM, YTO HHIMBHUBI, BXOIAINIMEC B €& COCTaB, OOSA3aHBI
cobmoaaTe 3t HOpMHI (C. 32-33 aBTOpedepara).

Ilpy paccmoTpeHMM HOPM MEXKIYHApOJHOIO TYMaHHUTapHOIO B KayecTBe
«TPEJeTIOB OIPaHUYCHHUI» NPaB YEI0BEKA, 3a(PUKCHPOBAHHBIX B ME)XIyHAPOIHOM NpaBe
[paB YeJIOBEKa, aBTOP YKa3bIBACT HA AP0 NPAB YEIOBEKA, KOTOPHIE HEllb3sS ONPAaHWYUTh
JaXe B Cllydae BOOPYKEHHOIO0 KOH(IMKTA, KOTOpoe (GopMHUpYeTCS M3 TPeX OCHOBHBIX
ucrounukoB (C. 36 asropedepara). B coctaBe 3THX HCTOYHMKOB HE YIIOMHHAETCS
HALlMOHATBHOE TIPABO, TOJBKO HOPMBI MEXIYHapOIHOIO TMpaBa, B TO BpeMs Kak
HaUMOHAJILHOE MPABO TAKXKE PETYJIMPYET OOLIME M CIENHUAIbHBIE OTPAHUUYCHUS IIPaB U
cB00OJ. B CBA3M ¢ 3TUM XOTENOCH OBl YTOUHUTH BOMPOC O COOTHOIIEHNH HAIIMOHAIBHOTO
U MEXKTyHapOJIHOIrO IpaBa Kak WCTOYHMKOB JJIA PEryJMPOBAHUS TAKOIO sijpa IpaB
YeJI0BEKa.

B xoje aHanu3a COOTHOLIEHHs HOPM MEXIYyHApOAHOTO IyMaHUTAPHOIO IIpaBa U

MEXK/IYHapOAHOI'O IpaBa IIPaB 4YeJIOBEKa B OTHOLICHWW IpaBa Ha CBOOONY JIMYHOCTH
4



aBTOp HMCCIENYyeT COOTBETCTBUE HMHTEPHUPOBAHUS B BOOPYKECHHBIX KOH(IMKTAX
IPUHIMUITY 3aKOHHOCTH JuiieHuss cBoOoapl. [lpu 3TomM BmosHe 00OCHOBaHHO
YKa3bIBa€TCs Ha TO, YTO B paMKax HEMEKIYHAPOIHBIX BOOPYKCHHBIX KOH(MDJIHUKTOB HU
cr. 3 JKeHeBCKMX KOHBEHIMM, HU BTopoii JlOMONHUTENBHBIN NMPOTOKOI HE COAEpKaT
OCHOBAaHUI JUIsl IPUMEHEHUSI UHTEPHUPOBAHUS, a TAK)KE YKA3bIBAETCS HA BO3MOXHOCTH
YCTAHOBJIEHUS TAaKUX OCHOBAHUN ¥ TIPOILEAYPHl €ro TNPUMEHEHUS B  XOJE
HEMEKIYHAPOAHBIX BOOPYKCHHBIX KOHQUIMKTax B HAlMOHAJIBHOM IIpaBe TOCYIapCTB
(C. 44 aBropedepara). Onnako B aBTopedepare He OCBEIIAETCS BOMPOC O TOM, B KAKOM
00beMe BO3MOMKHO TaKO€ PEeryJHpOBAHUE JJAHHOTO BOIPOCA HA HALIMOHAIBHOM YPOBHE.
Kpome Toro, 61710 661 HHTEPECHO Y3HATH €CTh JIH KOHKPETHBIC NIPUMEPBI IOCY/1apCTB,
KOTOPBIE BKJIFOYWIH NMOJOOHBIE HOPMBI B CBOE HAIIMOHAJIBHOE 3aKOHOIaTEIIbCTRA.

B  nmenom, comepxkaHwe — apropedepara  IO3BOJISIET  YTBEPXKAATh,  YTO
Pycunosoii Bepoii HuxonaeBHON mpejcTaBieHa CaMOCTOATENbHAs, OpUIHHAIbLHAs,
3aBEpLICHHAs, HAy4YHO-KBaJMGUKALMOHHAs pa0oTa, HAllMCAHHAs Ha aKTyaJbHYIO TEMY,
coorBercTByIOmas TpedoBaHusaM [locranoBnenus llpaButensctBa P® Ne@42 or 24
ceHTs10pst 2013 1. «O mopsiiKe MPUCYXKACHUS YUYEHBIX CTENeHEH», Ha OCHOBAHUU YEro
Pycunosa Bepa HukonaeBHa 3aciiy:KUBaeT IIPUCYXKICHHS yYEHOW CTEMEHH JOKTOpa
IOpUIMUeCKUX Hayk 1o cnenuansHocTd  12.00.10 — MexayHapoaHoe mpaBo;
EBponetlickoe rpaso.

OT3bIB 1IOJATOTOBIEH U OOCYXJEH Ha 3aceIaHuy Kadeapsl MEKIyHAPOIHOIO W
CBpOINEHCKOro nmpasa ropuanyeckoro wuHeturyta OIAOY BO  «banxruiickuii
denepanpubiii ynupepcuter mmenu M. Kanrtay, mporokon 3aceinanus Kapeapbl oT
27.04.2016 1. Ne 16.

Hcnonnurens - Bemymmii MEHEKEP OCHOBHBIX 00pa3oBaTEIbHBIX IPOrPaMM,
JIOLICHT Kadeapbl MEkKIyHapPOJHOTO U €BPOMEHCKOro mpasa IOPHANYECCKOrO MHCTHTYTA
®I'AOY BO «banruiickuii ¢ %jmum yuuBepcurer uMenu M. Kanray, kangmpar

T.I'. ExoBa

ITouToBsrit agpec: 236006, r. KanHHHHrpa,u, yi1. @pyn3ze 6, kad. 706.
Temn.: 8 (4012) 595-595 n06. 1003
Anpec DJIEKTPOHHOM,

IOPUINYCCKUX HAYK

HTBL tatyana ezhova@gmail.com
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