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ARTICLE

Human Potential of the Constitutions of the Russian Federation
and the People’s Republic of China
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Abstract.The article describes the issues of preserving and strengthening traditional
cultural, spiritual and moral values implemented in the constitutions of BRICS countries
on the cases of Russia and China. Russian Constitution with its amendments of 2020
aims at constitutionalizing cultural and moral values, implementing them to the current
legislation, and creating economic, political and social conditions for their enforcement.
Also, the article examines the activities of non-governmental organizations in the
People’s Republic of China with the focus on their contribution to preservation and
amplification of cultural and moral values enshrined in the Constitution of China.

AHHoTaumaA. CTaTba NocBAlleHa NpobneMam COXpaHeHWA 1 yKpenaeHna Tpa-
BULIMOHHBIX POCCUNCKNX N KNTANCKMX JYXOBHO-HPaBCTBEHHbIX LleHHocTel. C BHe-
ceHnem nonpasok B KoHcTutyumio Poccun B 2020 r. akTyanbHOM 3afjaven ctana
KOHCTUTYLIMOHaNM3aLumsa JyXOBHO-HPaBCTBEHHbIX LIeHHOCTEN, X MPaBOBOE 3aKkpe-
nneHve B AeNCTBYIOLEM 3aKOHOAATENIbCTBE, CO3AaHNE SKOHOMUYECKNX, MOANTH-
YeCKMX 1 coumanbHbIX YCIOBUN UX peanu3aunin. B cTaTbe Takxke paccmatpuBaeTca

© Chebotarev G., 2024 CCBY-NC-ND 4.0
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LeATeNbHOCTb HEMPABUTENIbCTBEHHbIX 0OLLECTBEHHO-MOJE3HbIX opraHm3auuii B KHP
npv noggep»KKe rocyfapcTaa No COXPaHEHMIO 1 yKPenaeHnto 3akpenneHHbIX KoH-
cTuTyumen Kutaa HapogHbIX AyXOBHO-HPABCTBEHHbIX LLIEHHOCTE.

Keywords: constitutionalization; culture; spiritual and moral values; family traditions;
education; civil society institutions; non-governmental organizations.

KnioueBble cI0Ba: KOHCTUTYLIMOHANN3ALMS; KYNbTYPa; AYXOBHO-HPABCTBEHHbIE
LileHHOCTU; CeMeliHble TPaANULMU; HPABCTBEHHOE BOCMUTAHNE; UHCTUTYTbI rpaXkaaH-
CKOro o0LecTBa; OpraHm13aunn obwecTBeHHOro 6,1arocoCToAHNUA.
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Introduction

B 3aKkpenneHnmn TpaguLMOHHbBIX AYXOBHO-HPABCTBEHHbIX LIEHHOCTEN, KOTOpble
B COBOKYMHOCTV ABNAIOTCA CBOETO POAA FEHETUYECKNM r'YMaH/TapHbIM KOJOM Hapo-
[1a, BENMKa Posib KOHCTUTYLMIA FOCYAapCTB.

Mocne BKMOUYEHNA B TEKCT KOHCTUTYLMV TPAANLMOHHbBIX JYXOBHO-HPABCTBEHHbIX
LleHHOCTel OHM NpuobpeTanT HOPMATUBHOCTb, CTAHOBATCA KOHCTUTYLIMOHHbBIMU
[lyXOBHO-HPABCTBEHHbIMU LIEHHOCTAMMU.

Mof KOHCTUTYLMOHHBIMU LIEHHOCTSMY Psf aBTOPOB MOHMMAET MPU3HAHHbIE
06L1ecTBOM 1 3aKpeneHHble KOHCTUTYLIMOHHbBIM 3aKOHOAaTeIbCTBOM MAEN, ABJe-
HUA, 0OBEKTDI, 3aHVMAIOLLIE MECTO KITIOUEBbIX U CJTy>aLllyie OCHOBOW A1 OpraHu3a-
LM NPaBOBOro NOPsAAKa B 06LLeCTBE, BKIlOUaA CUCTEMY B3aVIMOOTHOLLEHWI MeXAy
uneHamu rpaxaHckoro obLecTsa 1 MHCTUTYTaMuy Ny6nMyYHON BRacTu.'

Canukos M.C., [oH4apog M.B. KOHCTUTYLIMOHHbIE LLIeHHOCTY Ha HOBOM 3Tare pa3BuTuAa OCHOBHOIO 3aKo-
Ha Poccuiickon Oepepaunm // European and Asian Law Review. 2020. N2 1. C. 61-68.



Gennady Chebotarev 7

KoHeuHo, He Bce 1yXOBHO-HPaBCTBEHHbIE LIEHHOCTN MOTYT UMETb HOPMaTUBHO-
npaBoBOW XapakTep. MHOrve 13 HUX PErynnpyTca UHbIMK COLUAnbHbIMKY, B TOM
yncne pennurno3HbIMmM, HopMamu, HaApOAHbIMK 06blyasimu. K nprmMepy, BONpochl
60rocnyxeHua, oOTnpaBAeHNA PEIUTMO3HbIX 00PALOB CBALLEHHOCYKUTENAMMN, yua-
CTVe B HMX BepyoLUX Ntogen perynmpyoTca HOpMammn KaHOHNYECKOro npaga, Ha
OCHOBEe pennrMo3Hbix Tpaguuunin. Bmecrte ¢ tem, no mHeHuo M.H. MnoTHrMKoBON,
B KauecTBe KOHCTUTYLIMOHHbIX LIeHHOCTEl MOTYT BbICTyNnaTb He TONbKO UAeu, nae-
anbHble OPUEHTUPDI, HO 11 61ara, Hanbosee BaXkHble Y 3HAUMMble KaK AJ1s obLlecTBa
M rOCYAapCTBa, Tak 1 AnA CyWwecTBOBaHNUA 1 pa3BUTUA NHAMBUAA.

Kak cumutaet B.U. Kpycc, «uTobbl Hekoe 61aro MOrno cUnTaTbCA KOHCTUTYLIMOH-
HOW LLeHHOCTbIO, OHO AOJIKHO MMETb MECTO — HOMUHAaJSIbHOE, MIM6O — NHTepPNPeTH-
poBaHHOe — B TeKcTe KoHCTUTyunm».?

Tak, B pAdy Taknx KOHCTUTYLIMOHHbIX LleHHOCTEN, 3aKpeneHHbiXx KoHcTutyun-
en PO, Kak OCHOBbl KOHCTUTYLIMOHHOIO CTPOS, 340POBbA, MPaB M 3aKOHHbIX NHTE-
pecoB Apyrvx nuu, obecneyeHne 060POHbI CTPaHbI U 6E30MACHOCTM FOCYAapPCTBa,
Ha3BaHa W HPAaBCTBEHHOCTb, KOTOPYIO, KaK MOXHO cieNniaTb BbIBOA M3 aHanM3a nocTa-
HoBneHuna KoHctutyuymorHoro Cyaa PO ot 5 mapTa 2020 r. Ne11-11, Cypn TakKe cum-
TaeT KOHCTUTYLIMOHHO 3HaUMMOW LLleHHOCTbI.*

B Liensx npaBoBOro perynmpoBaHus JyXOBHO-HPABCTBEHHbIX OTHOLLIEHWI He0b-
XOAMMO YACHUTb CAaMO MOHVMAHME AYXOBHOCTU Y HPABCTBEHHOCTY, @ TakKe 00b-
€KTNBHYI0 00YC/IOBNEHHOCTb COEAUHEHNA X B OPraHWYHbIN eAUHbIA KOHLENT.
MNpenBapAs packpbiTue cogeprkaHna fJaHHbIX KaTeropuii, MOXHO YTBEP»KAaTb, UTO
6e3[1yxOBHOW HPABCTBEHHOCTN He OblBaeT — yXOBHOCTb BCerfja HpaBCTBEHHa. Mx
€[MHCTBO BblTEKAET U3 CaMOi NPUPOLbI YeNTOBEKA B COBOKYMHOCTY €ro Gp1smueckimx
N [YXOBHbIX COCTOAHWUIN.

B.W. lanb onpepgenseT COBO «AYXOBHbIN» Kak «6€3MIOTHbIV, HETEIECHDBIN, U3
O[HOTO fiyXa 1 AyLuv COCTOALLMIA; BCE OTHOCALLeecA K bory, LLepKBu, Bepe; BCe OTHO-
CUMOE K AiyLlie YesloBeKa, BCe YMCTBEHHbIE Y HPABCTBEHHbIE CUMbl €70, YM 1 BONA».

MNoa TepMMHOM «HPABCTBEHHbIN» OH MOHUMAET «MPOTUBOMOJIOXKHOE TeSIECHOMY,
NIOTCKOMY; OYXOBHbIN, AYLUEBHbIN ... OTHOCALMINCA K OQHOW MONOBMHE JYXOBHOMO
6bITa, MPOTMBOMOMOXKHbIA YMCTBEHHOMY, HO COCTaBNALLWMIA obLiee C HAM OyXOB-

CoBpeMeHHbIN KOHCTUTYLIMOHANMU3M: K 85-neTuto co fHA poxaeHuna akagemmka O.E. KytaduHa: moHo-
rpadus / nop obui. peg. B.B. Komaposoir; ot. pea. O.C. Poi6akoBa. M.: MpocnekT, 2023. C. 15.

Kpycc B./. HopmaTMBHOCTb KOHCTUTYLIMOHHbBIX LieHHOCTeN // KOHCTUTYLIMOHHbIE LIeHHOCTU: coflepKa-
HVie 1 MPOGIeMbl peanu3auun: MaTepurasbl MeXAYHapOAHON HayYHO-NPakTUYeCcKon KOHpepeHLun
4-6 fekabpa 2008 r.:B 2 7. T. 1 / nop pea. B.B. Butpyka, JI.A. HyaHeHko. M.: PAT, 2010. C. 36.

MoctaHoBneHue KoHctuTyumorHoro Cyaa PO ot 5 mapta 2020 r. N2 11-M1 «[1o geny o nposepke KOH-
CTUTYLMOHHOCTY NOANYHKTOB 4 1 5 nyHKTa 1 1 nyHKTa 5 ctaTtbn 57 3emenbHoro Kofekca Poccuin-
ckon Pepepaumm B €BA3M C Kanoboi rpaxgaHckm U.C. Bytpunooit» // BecTHUK KOHCTUTYLMOHHO-
ro Cyna PO. 2020. N@ 3.

[Jlane B. TonkoBbI CNOBapb *KNUBOFO BEINKOro Pycckoro Asbika: B 4 T. T. 1. M.: Pycc. a3., 1998. C. 503.
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HOe Hauano: K YyMCTBEHHOMY OTHOCUTCA UCTUHA U JIOXKb; K HPDAaBCTBEHHOMY — 106pO
1 3no».’

Kak otmeuan U.A. nbnH, «roBopA 0 AYXOBHOCTM UM O Ayxe, He cnegyeT npea-
CTaBNATb cebe KaKyo-TO HEeNpPOorAAHY0 MeTadu3nKy UM 3anyTaHHO-HEMOCTXKIMYIO
dunocoduio. lyx ecTb HEUTO, UTO KaXKAbl U3 HAC He pa3 NnepexrBas B CBOEM Ofbl-
Te 1 YTO HaM BCeM [OCTYIMHO; HO TONIbKO OAMH NepexusBasn yXOBHOE COCTOAHMEe
N copepkaHune C PafoCTHbIM HacnaXaeHneMm, IPYroi — C XONoAHbIM 6e3pasnmuu-
€M, TPeTUI — C OTBPALLEHVEM NN fJaxe o 310601, [lyx He eCTb HU NPUBULEHNE,
H1 nnno3maA. OH eCTb NOASIMHHAA peanbHOCTb M MPUTOM AparoLeHHas peanbHOCTb,
camas fparoueHHas 13 Bcex».

OTa peanbHOCTb, COeANHEHHAA C TPAANLNAMUN AYXOBHOM XKMU3HU NpeablayLumx
NOKONEHWI Nofei, COCTaBNAET AAPO AyXOBHO-HPABCTBEHHbIX OTHOLLEHWIA llogen Apyr
C pYroM, 06LLEeCTBOM U rOCYAapCTBOM. VICTYMHHO lyXOBHOMY UeNOBEKY MPUCYLL TaKue
COCTOsIHUA AyLUK, Kak Bepa B bora, nto6oBb K 6nnxkHeMY 1 OTeuecTBy, CAMOOTBEPXKEH-
HOCTb U TPyAoNobUe, YeCTHOCTb U CNPABE4SIMBOCTb, 4OOPOTA U OT3bIBUNBOCTb, MUSIO-
cepavie 1 conepexmsaHue. [1a, He BCe OTHOLLIEHWA B JYXOBHO-HPaBCTBEHHON chepe
nony4atoT HOpMaTUBHOE 3aKpeneHne. BmecTe ¢ Tem yxOBHO-HPaBCTBEHHbIE LIeHHO-
CTVW Kak Obl MIHKOPMOPUPYTCA B KOHCTUTYLIMOHHbBIE MPUHLMMbI U BOCMPYHUMAIOTCA
NIOAbMU JYLLOW 1 cepauem. ECnmn yenoBek rotoB BHYTPEHHE NCNOMHATb HOPMaTMBHbIE
npeanMcaHna, KOHCTUTYLUOHHbBIE NAEW Y MPUHLNMDI, @ HE NOA BO3A4ENCTBUEM BHELL-
HIX 06CTOATENbCTB, TO, Kak noavepkKuBan Hukonanm bepases, «ayxoBHO BO3pOXKAEH-
HbIA YenioBeK 1 Hapogd No-MHoMy 6yayT AenaTb MONUTUKY, YeM Te, UTO MPOBO3rnaLla-
t0T BHeLUHWe abCoMNOTHbIE NPUHLUMBI 1 OTBNEYEHHble Hauanax.?

M CTMHHO TpaauLUMOHHbIe OYXOBHO-HPABCTBEHHbIE HAPOAHbIe LLIeHHOCTV Nepeaa-
I0TCA 13 NOKOJSIEHUA B NOKOJIEHNE, COXPAHAOTCA 1 YTYTCA NIIOAbMM B CaMbIX Pa3HbIX
CMTyauusax: U B MUPHOE BPEMS, U BO BPEMEHA TAMKMNX BOEHHbIX UCMbITaHNIA.

BaxxHO MHKOpnopupoBaTb TPaANLNOHHbIE JYXOBHO-HPABCTBEHHbIE LLIeHHOCTHU
B rOCYy[apCTBEHHYIO MOANTUKY, NPOrpamMmmMHble OKYMEHTbI MapTuii, obLiecTBeH-
HbIX BVXXeHUI 1 00beIMHEHWI, 3aKoHOAaTeNbCTBO. [pexae Bcero 3To AyXOBHO-
HPaBCTBEHHbIE LLeHHOCTU, KOTOPbIE MOUYUTAIOTCA B HAPOAE M KOTOPbIe HAflo He TOMb-
KO YBaXaTb, HO M 3aKpenAaTb B 3aKOHOAATENbCTBE, OXPAHATb U 3alUMLLaTh.

Kak otmeuan IB. ManbueB, peanbHOM U Camoi akTUBHOM GOPMON NoAAEP KK
HPaBCTBEHHbIX LLlEeHHOCTEN ABMSIETCA 3aKPerIeHNE PUANYECKON 00S3aHHOCTI UL
coBepLuaTb AeNCTBUA, MMeloLLe HPABCTBEHHYIO LIEeHHOCTb, Hanpumep, «aobpoco-
BECTHOTIO VCMONHEHNA rOCYAapCTBEHHBIM Cy»KaLlM CBOMX NMOAHOMOYMI, 06A3aH-
HOCTb B3pOCJIbIX ieTel cofepKaTb HETPYAOCMOCOOHbIX poanTenei n T.n. ... MeHee
TBEPAON, HO TaKXKe BeCbMa CyLlecTBeHHol $OopMoli NPaBOBOW NOAAEPKN HPaB-

¢ [lans B. TonkoBbIi1 CIOBapb XMBOTFO BENIMKOTO PycCKoro Asbika: B 4 . T. 2. M.: Pycc. A3, 1998. C. 558.

WnouH U.A. Nyt Poccnn / coct. A L. MyTtunHues. M.: Barpuyc, 2007. C. 323.
®  Bepdses H. Dunocodusa cobopbl. M.: Domo. 2004. C. 453.
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CTBEHHBIX LIEHHOCTEN MOXHO CUMTATb YCTaHOB/EHVE NpaBa NnLa CoBepLuaThb Aeli-
CTBUISI, UMEIOLLME BbICOKYIO HPABCTBEHHYHO LIEHHOCTb, HanprMep, Npaea Ha 611aroTBo-
pUTENbHYIO0 AEATENIbHOCTb KaK BblPaXeH e YenioBeyeckon (XpUCTuaHcKom) [obpoTbl
1 munocepanax».’

1. Constitutional Spiritual and Moral Values of the Russian Federation
and the People’s Republic of China

B Mpeambyne KoHctutyumn KHP oTmeyvaeTcs, uto Kutai B TeueHme AnnTesibHOro
BPEMEHM HaxXoAUTCA Ha HayanbHOW CTagum coumann3ma, U gna peanusayum Lenm
BEJIKOro BO3POXKAEHNA KUTANCKOM HaLMK 3ajava rocyaapcTsa COCTOUT B TOM, YTO-
6bl Ha OCHOBE TEOPUN COoLMANM3Ma C KUTANCKON cneundpuKkon CKOHLEHTPUPOBaTb
CWNbl Ha COLMANUCTUYECKOM MOoAEePHU3ALMN.

B KoHcTtutyumn Poccuiickon Oepepaunn uenb He chopmynunpoBaHa. B ceazm
C 3TUM PAJ YueHblX, B YacTHocTn Cyaba KoHcTuTyunoHHoro Cyaa PO B oTcTaBKe
M.N. Kneanppos, npeanaraet B 6yayuieit HoBo KoHCTUTyumnn chopmynmpoBaTtb
Lenb, KoTopasa cTaHeT 6a30BbiM cTepkHeM OCHOBHOTO 3aKkoHa."’ MNpeacTaBnaeTcs,
yto B KoHcTUTyL MK PO Tako Lenbio MOrno Obl CTaTb BO3POXAEHVE B NMOMHOM Mepe
BEJINUUNSA POCCUNCKON CaMOOBBITHOM UuBUAM3auun. M ogHoM 13 cTepKHeBbIX 3agau
rocyfapcTBa Ha 3TOM MyTU JOJ/KHO CTaTb YKPEneHe BEKOBbIX TPAAULNOHHbBIX
LYXOBHO-HPaBCTBEHHbIX LIEHHOCTEN MHOFOHALMOHaNbHOro Hapoaa Poccun.

KoHctutyumnoHHas pedopma 2020 . ycunuia ryMmaHuUTapHblii notTeHuman KoHcTu-
Tyuum Poccunckori Gepepaumu, 3akpenuna HPaBCTBEHHbIE OPUEHTUPbLI Pa3BUTUA
obulecTBa 1 rocygapcTsa. Takme TpaguLMOHHbIE HAPOAHbIE LEHHOCTU, Kak naTpu-
OTW3M, FrPaXAaHCTBEHHOCTb, ciyxeHne OTeyecTBy, Kpenkasa ceMba, MCTopryeckasn
namATb, MPeeMCTBEHHOCTb NOKOSIEHWI, eANHCTBO HapoaoB Poccninckon Oepepaumn
1 ap., NonyunB 3akpenneHme B KoHcTutyuum PO, cTany KOHCTUTYLUOHHBIMA LIEHHO-
CTAMU 1 COCTaBUSI [yXOBHO-HPaBCTBEHHbIN dyHAaMeHT KoHCTUTYLmN.

Tak, BHeceHHasa B 2020 r. B KoHcTuTyuuio Poccuiickon Qepepaumm nonpaska,
3aKpennaioLan NOHATAA 6paKka 1 CynpyKecTBa Kak CO3a MeHLUUHbI U MYXUUHBI,
B COBOKYMHOCT C NOSIOXKeHMEM CT. 38, yCTaHaBMBaloLWen, YUTO MaTePUHCTBO U AeT-
CTBO, CEMbSl HAXOAATCA NOJ 3aLUTON rocyapcTBa, MPAMO CBUAETENbCTBYET O Npu-
LaHNW CeMbe CTaTyca KOHCTUTYLIMOHHOM LeHHOCTU. CeMbs B TPAAMLMAX MHOMOHa-
UMoHanbHoro Hapopga Poccuu, Kak otmeTtun MpesunaeHT Poccuiickon Qepepaunn
Bnagumunp Bnagnmmnposnu MyTnH Ha cbe3ge BcemmpHoro Pycckoro HapogHoro
Cobopa, Bcerga 6bina pyHaameHTOM conmaapHoro obLecTsa 1 rocyfapcTaa, LieH-
TPOM JyXOBHO-HPaBCTBEHHOM XM3HU. «CHepexkeHne U NpryMHOXeHre Hapogda Poc-

o Maneues I'B. HpaBcTBeHHble ocHOBaHMA npaga. M.: V3g-so CI'Y, 2008. C. 109.

" Kneandpos M./. Poccum HyxHa HoBas KoHCTUTyLmA // BecTHUK TIOMEHCKOTO rocyHUBepCuTeTa.

CoumranbHo-3KOHOMUYeCKMe nccnenoBaHus. 2021. T. 7. N2 4/28. C. 144-145.
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CUM — Hallla 33flaya Ha NpefcToALmne AeCATUNETHA, U CKaxXy bonblue: Ha nokose-
HUA BNepeg»."

Kak co3ByYHO 3TO C BbICKa3bIBaHMAMI BEIMKOIO PYyCCKOro yueHoro [imutpus Vea-
HoBuuYa MeHaeneeBa, KOTOPbIN Ncan: «[na MeHA BbiCLIAA WY BayKHeNLLasA 1 ryMaH-
HelnLasn Lenb BCAKOWN «NOINTUKN» ACHee, MPOLLe 1 0CA3aTeNbHee BCero BbipaXaeTca
B BbIpabOTKe yCNoBUIA AN1A Pa3MHOXKEHNA MIOACKOTO. ..» «Pa3po3HeHHbIX Hac — cpa-
3y YHUUTOXaT, Halla cuia B eAVHCTBE, BOMHCTBE, 6N1aroAyLHON ceMeCTBEHHOCTH,
YMHOaloLLeln NpupocT Hapogda...»"

B KoHctutyuun Kutaickoin HapogHoi Pecny6nmkm Takxke 3akpensieHbl HpaBs-
CTBEHHble LIEHHOCTM HapofoB Kutas. YcTaHOBMBLUMECA B rocydapcTBe 1 oblecTse
LIeHHOCTHbIE COLManNCTUYeCKmne HauoHasnbHble OTHOLLEHNA PaBEHCTBA, CrSIoYeH-
HOCTW, B3aVIMOMOMOLL Y FAPMOHMU, KaK YCTaHOBJIEHO B CT. 4 KOHCTUTY LMK, OXpaHA-
I0TCA rOCyAapCTBOM, pa3BmBaloTcA. Kaxaasa HaLMoHanbHOCTb NONb3yeTcA cBO60A0N
MCNONb30BaHNA U Pa3BUTUA CBOETO A3blKa Y MMCbMEHHOCTH, CBOOOLOM COXpaHeHWs
U U3MEHEHNA CBOVX HPaBOB 1 06blyaes.

B cT. 14 roBopuTCA 11 O TOM, YTO rOCYAapCTBO YUUTbIBAET rOCyAapCTBEHHbIE, KO-
NEKTUBHbIE N JINYHbIE NHTEPEeCHl, Ha OCHOBE Pa3BUTKA NPON3BOACTBA NOCTENEHHO
ynyullaeT MaTepranbHyio 1 JyXOBHYIO XM3Hb Hapoaa. Kak 3akpenneHo B cT. 24 Kok-
CTUTYLMW, TOCYAAPCTBO YCUAMBAET CTPOUTENIbCTBO COLMANMUCTUYECKON JyXOBHOM
KyNbTYpbl NyTEM LUIMPOKOrO PacipOCTPaHEHNA BbICOKMX NAeanoB, HPaBCTBEHHOTO
N KyNbTYpHOro BocnuUTaHus. KnoueBbiMm LEHHOCTAMU coLnanm3mMa 1 obLecTBeH-
HOI MOpanu Ha3BaHbl N060Bb K PoguHe, Hapogy, Tpyay, Hayke, coumanu3my. focy-
[apCcTBO NPOBOAMT B HapOAe BOCNMUTaHME NaTPUOTU3MA, KOMIEKTUBM3MA N HTep-
HaLMOHanM3Ma, KOMMyHM3Ma.

Tak »e Kak 1 B KoHctutyuun PO, KoHctuTtyuma KHP B cT. 49 yctaHaBnmBaeT, uto
6pak, ceMbs, MaTePUHCTBO U MSIaieHUYECTBO HaXO4ATCA MO OXPaHON rocyaapcTsa.
YuuTtbiBas, uto B Ktae gpyrasa nemorpaduueckas cutyauums, yem B Poccmm, KoHcTu-
Tyuma Kutaa 3akpennaeT 06A3aHHOCTb CYMNpyroB — My»a 1 XeHbl — OCYLLeCTBNATb
nnaHnpoBaHme PoXAaemMoCTy.

B Poccum B 2024 r., o6bABNeHHOM lNpe3ngeHtom PO fogom cembu, npeactont
peluaTb HECKOJIbKO MHble 3afaun, B YaCTHOCTIN 06ecneunTb rocyfapCTBEHHYI0 Noj-
[epXKy MHOTOZIETHbIX I MHOTOMOKOJIEHHbIX ceMell, GOpMMPOBaTb 340POBYI0 MOZY
Ha MHOrOAETHYI0 ceMblo. TpaANLIMOHHbIE POCCUNCKNE AYXOBHO-HPABCTBEHHbIE KOH-
CTUTYLIMOHHbIE LLIEHHOCTN — CeMbsA, AeTH, AaNibHeliLlee NpaBoBOe perynMpoBaHme
NX NOAAEPKKN, COXPAHEHWA 1 YKPENIeHNA CTasv IMaBHbIM BEKTOPOM GOopMMpoBa-
HKA [yXOBHO-HPaBCTBEHHOMO POCCMICKOro obLecTBa.

BbicTynneHwue MpesngeHta Poccum B.B. MyTuHa Ha nneHapHOM 3acefaHunn BcemmpHoro pycckoro
HapogHoro cobopa // https://vrns.ru/news/vystuplenie-prezidenta-rossii-v-v-putina-na-plenarnom-
zasedanii-vsemirnogo-russkogo-narodnogo-sobora/.

MeHoeneeg []./. 3aBeTHble Mblcnv // Tobonbckuii rennii Poccun: B 2 1. T. 1: HemsBecTHbI MeHpenees:
M36paHHble counHeHus / cocT. . CM1pHOB; oTB. peg. H. MonyHuHa. Tobonbek: U3a-Bo O6LiecTBeHHO-
ro poHpaa «BospoxaeHune Tobonbckar, 2003. C. 133.
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K BaXKHbIM LLleHHOCTHbIM YCTaHOBKaM B KoHcTuTyLn PO oTHeceHa 3awmTa ucto-
puvyeckor npaBAabl, NamMATY 3awmnTHUKoB OTevecTBa. B coBpeMeHHbIX BHELIHeno-
JIUTUYECKNX YCIIOBUAX COXPaHEHME NCTOPUYECKON NamMATN NnpruobpeTtaeT 0cobyio
aKTyaNnbHOCTb, TaK Kak Poccma cTonKHynachb ¢ BHELWWHUMU BbI30BaMM 1 YrpO3amu.
3HaHue NOANNHHOM NCTOPUK 1 ee Nepefaya NOKONEHMAM ABAIOTCA OCHOBOW pas-
BUTUS FPaXKAaHCKOro obLwecTBa 1 KitoueBbiM GakTopoM GOPMUPOBaHMA FpaXKaaH-
CKOW OTBETCTBEHHOCTW 1 NAaTPMOTM3Ma. [10 MHEeHMIO XuTenen ogHOro U3 PerMoHoB
Poccuu - TiomeHcKo 06nacTu, MPUHABLLUX yyacTue B onpoce «Kak Bbl oTHocHTeCh
K 3aKpenneHuto B KoHctutyumm PO coxpaHeHnsa nCTopryeckor npasabl U NamaTn
3awmTHMKoB OTeyecTBa», fAHHOE KOHCTUTYLMOHHOE NONOXKEeHNe ABNAETCA LieH-
HOCTHbIM GaKTOPOM ANA YKpenneHna HauoHanbHON NAEHTUYHOCTN U rpaxaH-
CKOro MaTproTn3ma.

B KoHcTtutyuum KHP Takxe 3akpennsetcs, uto rpaxgaHe KHP 06a3aHbl 3awuiiatb
€[VHCTBO, rOCYAapCTBO U CMIOYEHHOCTb BCEX HALMOHANIbHOCTEN CTPaHbI.

KoHctutyumnn KHP n PO B KauecTBe KOHCTUTYLIMOHHOW LIEHHOCTU 3aKpenuim
HauMoHanbHyo KynbTypy. Kak oTmeuaetca B [Tpeambyne k KoHctutyuumn KHP, Hapo-
[bl BCEX HaUMOHanbHocTen Kntaa BMecTe co3fanu BeIMKONEMHYIO KyNbTypy, KOTO-
pas onvpaeTca Ha KOHyLMaHCKMe TpaauLuum, Takne rnaBHble LeHHOCTU KOHY-
LMaHCTBA, Jaocr3ma 1 Byaan3ma, Kak ryMaHUTapHOCTb, MUP, MOPAZOK, FapMOHMS,
nepapxums, cnpaBeanBoCTb.”

Kak oTMeuvaeT foKTop lopuandecknx Hayk Yy [ledoH, Heobxonmmo 1 B coBpe-
MeHHOM KnTae «akKTMBHO NPaKTUKOBaTb AYX «MCMONb30BaHNA HAaCIeAUA MPOLLOro
B MHTepecax HaCcTOALLEero», No-HacToALLEeMY JOMCKMBATbCA, PE3IOMUPOBATb 1 BOC-
NPYHUMaTb KyJbTypHble TpaanLMmM o6LLecTBEeHHOro 61aroCoCTOAHA B TPAANLNOH-
HOW KyNbTypbl, IPO6YyKAaTb AYXOBHYO NMaMATb O HaLMOHANbHON KynbType obLue-
CTBEHHOTO 611arococToAHNA». "

B cT. 22 KoHcTuTyumnmn Kntaa roBopumTca, UTO rocygapcTBo pa3BuBaeT nutepa-
TYPY 1 UCKYCCTBO, Meyatb, Paamno 1 TeneBnaeHne, nsgatenbCckoe Aeno, pacwmpaer
ceTb 6M6NMOTEK, My3eeB, JOMOB KyJIbTYPbl 1 MHbIX yUpexAeHUI KynbTypbl, OXpaHa-
eT CTopUYeCKne JOoCTONpPrMeYaTenbHOCTH, LeHHbIe NaMATHUKM KySbTypbl Y MIHOe
Ba)KHOE NCTOPUYECKOe U KYNbTYpHOe Hacnegme.

[NokazaTeneH onbIT KNTANCKNX BNACTeln N0 roCyAapCTBEHHOM NogaepKKe Ynryp-
ckom kynbtypbl. C 2015 1. B CHb3AH-YIrypckom parioHe Ha CeBepo-3anage Kntas —

Cm.: YsH B., XKyt L. BhmAaHne ueHHoCTel TPaAULMOHHON KNTANCKON KyNbTypbl Ha COBPEMEHHYIO
nonntuky Kutasa // MpakTnkyn BOCNPOU3BOACTBA LLIEeHHOCTEN: r'yMaHUTapPHbIN, COLManbHbIN 1N KO-
HOMWYECKMIA acneKTbl: COOPHUK TE3MCOB AOKNafoB Bcepoccminckon HayuyHon KoHdepeHLmm
cTypeHToB-cTUneHamnaToB Okcdopackoro Poccuiickoro poHaa. EkatepurHbypr, 14-15 HoAbpsa 2019 T.
ExaTepuH6ypr: 3g-8o Ypanbckoro yH-Ta, 2020. C. 43.

Cm.: [l3gpoH Y. O npakTUyecknx nyTax NpeoAoneHna MopanbHOM aHOMUM B COBPEMEHHbIX K/Tal-
CKMx obLecTBeHHbIX opraHusaumax // focyfapcTBeHHOe 1 MyHVLMNanbHOe ynpasneHne. YyeHble
3anncku. 2023. N2 2. C. 276.
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MeCTe KOMMAKTHOro NPOXMBaHWA MyCylIbMaH-YNrypoB CTanu co3faBaTb LEHTpPbI
nepeBOCNUTAHNA, OPraHN30BbIBaTbCA TYPUCTUYECKE MAPLLUPYTbI B CTapbli FOpoS,
peann3oBbIBaTbCA UHBECTULMOHHbIE MPOEKTbI MO Pa3BUTUI0 YAMYPCKOW KynbTypbl.
bnaropapa Takum mepam nNogaep»Kkn yaanochb CyLeCTBEHHO YMEHbLUUTb Cyyvan
noJorpeBaemMoro N3BHe yUrypckoro cenapaTusma.

ABTOpPY AiAaHHOW CTaTbW NOCYACTAINBMNOCH MO3HAKOMUTBCA CO MHOTUMMW BCEMMP-
HO N3BECTHbIMM NAaMATHMKaMW KyJibTypbl BO BpeMs nocelleHns Kutaa c generaumen
MexayHapoAHOro coto3a IoprnCcToB, B TOM YMcCie NoceTuTb MemopuanbHbIv LEHTP
«KoHoyuna», a 3aTem B XOAe BU3UTOB APY>KECTBEHHbIN By3-NapTHep TIOMEHCKOro
rocyHusepcuteta Liiondycknii negarornuecknin yHnsepcuteT nmeHn Konoyumsa.
BrneuaTtnaet 6epexkHoe oTHOLWeHMe BnacTel Kntas K coxpaHeHUio 1 oxpaHe cBoe-
ro KyNnbTypPHOro Hacieams, NCNosib30BaHUIO €ro B LiefIAX YXOBHO-HPaBCTBEHHOTO
BOCMUTaAHNA MONOAEXM.

KoHcTtuTyuua PO Takxke NpmU3HaET KynbTypy Kak YHUKanbHOe Hacegue ee MHo-
rOHaLMOHaNbHOro Hapofa 0Co60l KOHCTUTYLIMOHHOM LIEHHOCTbI0. B T. 69 KoHcTu-
Tyuun PO 3akpennaeTcs, YTo rocyAapcTBo 3allMiiaeT KylbTypHY CaMOObITHOCTb
BCEX HApOOB M 3THUYeCKUx obwHocTen Poccuiickon Mepnepauun, rapaHtTmpyet
COXpaHeHVe STHOKYJIbTYPHOIO 1 A3bIKOBOrO MHOroobpasus.

OcHoBbl 3akoHofaTenbcTBa Poccunckon Oepepaumm o KynbType rapaHTupy-
0T MPABO «BCEM STHMYECKUM OOLHOCTAM, KOMMAKTHO MPOXKMBAOLMM BHE CBOUX
HaLMOHaNbHO-rOCyapCTBEHHbIX 06pa30BaHNi UK He UMMM CBOEI rocyfap-
CTBEHHOCTU, Ha KyNbTYPHO-HALNOHaNbHY aBTOHOMMIOY. YKa3aHHble STHUYecKne
0o6LWHOCTN 06ajaloT NPaBoOM Ha CBOGOHYIO peann3aLio CBOeN KySbTypPHOWM caMo-
OGbITHOCTN NOCPECTBOM CO3[laHMA Ha OCHOBE BONEN3bABNEHWA HaCceNeHUa Unu no
VHMLMATVBE OTAENbHbIX FPaXkAaH HaLMOHabHbIX KYNbTYPHbIX LLeHTPOB, HaLMOHab-
HbIX OOLLECTB 1 3eMnAYecTB.” B UacTHOCTH, roCyapcTBO NOAAEPKMBAET U Pa3BU-
BaET YHWKaIbHYIO KyNbTypy KOPEHHbIX ManouncieHHbix Hapopos Ceepa, Crbunpu
n JanbHero Boctoka. B Poccunckon ApkTuke NpoxknBaeT 19 KOpeHHbIX Manoyunc-
NEeHHbIX HAPOA0B, pPacnonaralTca 06bEKTbl UX KyNIbTYPHOIO Hacnefms, Kotopble
npeacTaBAAT UCTOPUYECKYIO U KYSIBTYPHYHO LLEHHOCTb 06LLEeMPOBOro 3HaYeHMs.
BarkHoI cocTaBnatoLen KynbTypbl KOPeHHbIX HapoaoB CeBepa ABNAIOTCA AyXOBHble
LEHHOCTK, KOTOPble NPOABAITCA NpexAe BCero B OTHOLEHUAX MEXAY N0AbMN
B CeMbe, 00LLecTBe, BepoBaHMsX. [lyXxOBHble LLIeHHOCTY KOPEeHHbIX Hapoaos Cesepa
CIIOXWANCH NOA BNVAHMEM HEOOXOAUMOCTI BbPKMBAHWA B CYPOBOW apKTUYECKON
npupoge, 06A3biBatoLLel Hapoabl BbipabaTbiBaTb TPaAULMM B3aUMONOMOLLM, 3aLLK-
LWaTb HapAAY C YENOBEKOM 1 Npupoay.

'* OcHoBbl 3aKoHOfaTeNbCTBa Poccniickon Gegepaln o Kynbtype (yT8. BC PO 9 oktAbpsa 1992 .

Ne 3612-1) // Bepomoctn CHIJ 1 BC PO. 1992. N2 46. CT. 2615.
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2, Constitutionalizing Cultural, Spiritual and Moral Values

CoxpaHeHue 1 yKpensieHne TPaanLMOHHbIX JYXOBHO-HPaBCTBEHHbIX LlEeHHOCTEN
3aBUCUT HE TONbKO OT KOHCTUTYLIMOHHOTO 3aKpenieHNAa HapoaHbIX TPAANLNIA, Ky/b-
TYpbl, BEPOBAHUI, HO 1 OT NX KOHCTUTYLMOHANN3aLunun.

B HaumoHanbHOM npase Poccnmn chpopmMmMpoBanmcb OCHOBbI TEOPUN KOHCTUTY-
ynoHanmsaumm. OT y3KOro NOHATMA KOHCTUTYLIMOHaNN3aLmnn Kak npoLecca 3akpe-
nneHns B TekcTe KOHCTUTYLIMM OCHOBOMOJIAraloLLMx NpaBoBbIX 06LECTBEHHO 3Ha-
YMMbIX ABIEHUIN AeNCTBUTENbHOCTU PAL U3BECTHbLIX YUYEHbIX-MPaBOBEAOB MpULLEN
K Heo6x0AMMOCTY PacLUMpPUTENbHOIO TOKOBaHUA NpoLiecca KOHCTUTYLMOHann3a-
LK, BKITIOYEHMA B HErO TakXKe KOHKPeTM3aLnio KOHCTUTYLMOHHbBIX HOPM, NMPUH-
LMNOB, naen B HOPMATUBHO-MPABOBbIX aKTax, MPOrPaMMHbIX JOKYMEHTAX, a TaKkXe
peanv3aumnio KOHCTUTYLMOHHbBIX HOPM, MPUHLUMMOB B rOCyapCTBEHHOW 1 06Le-
CTBEHHOW XXN3HW."

KoHcTUTYyLMOHan3aumna npeanonaraeT He TOSIbKO KOHKPETU3aLM0 KOHCTUTY M-
OHHbIX HOPM B OTPaC/IeBOM 3aKOHOAATENbCTBE, HO Y KOHCTUTYLIMOHANM3ALMIO »KIN3-
HW rpa)kgaHCKoro obLecTsa, BCe CMCTeMbl MHOFOO6Pa3HbIX 06LWeCcTBEHHbIX Npa-
BOOTHOLLEHWI, CBA3AHHbIX C peann3aumnen eCTeCTBEHHbIX AEMOKPATUYECKUX NpaB
1 ceobop yenoseka, GoOpMUPOBaHNEM HPABCTBEHHDIX YCTOEB XIM3HU, NOAAEPKKON
1 roCyAapCTBEHHOM 3aLMTON fyXOBHO-HPABCTBEHHbIX LLEHHOCTEN.

B Poccuiickoinn Qenepaunvt LEHHOCTHbIE KOHCTUTYLIMOHHbIE YCTAaHOBKM O MOA-
LepKKke ceMbW, MaTEPUHCTBA, AEeTCTBA, O CO3AaHUN roCyAapCTBOM YCNOBUIA, CNO-
COOCTBYIOLLMX BCECTOPOHHEMY AYXOBHOMY, HPDAaBCTBEHHOMY, UHTENNIEKTYaNbHOMY
1 r3nyeckomy pas3BuUTUIO AeTel, BOCMIUTAHMUIO B HUX MAaTPUOTN3MA, FPaKAaHCTBEH-
HOCTV M YBaXKEHUSA K CTapLUMM, @ TaKXKe 06 MCMOSTHEHUW FOCY[apCTBOM O0s3aHHOCTM
poauTenel B OTHOLWEHNY AeTEN, OCTaBLUMXCA 6e3 MonevYeHus], MOyUYnIv pa3BuTre
B Ykase [Mpe3ugeHta Poccuinckon ®epepaunm ot 9 HoA6pA 2022 ., yTBEPAUBLIEM
OcHOBbI roCyfapCTBEHHOWN MOANTUKIM MO COXPAHEHUIO N YKPENeHUI0 TPaaNLINOH-
HbIX POCCUICKNX AYXOBHO-HPABCTBEHHbIX LieHHOCTel (fanee — OcHoBbl).”

Kak cdopmynumpoBaHo B OcHOBax, TPagMLNOHHbIE LLEHHOCTU — 3TO HPaBCTBEH-
Hble OpUEHTNPBI, opMUpPYIOLLE MUPOBO33peHMe rpaxaaH Poccnn, nepenaBae-
Mbl€ OT MOKOJIEHUS K MOKONIEHUIO, NIEXKALLNE B OCHOBE 0OLLEPOCCUICKON rpaXKaaH-
CKOWM MAEHTUYHOCTU 1 €QUHOIO KYNbTYPHOIO NPOCTPAHCTBA CTPaHbI, YKpennsaioLme

Cm.: Kymagpur O.E. Poccniickunin KoHcTuTyumoHanmsm. M.: Hopma, 2008. C. 44, 380-381; Kpycc B.U.
KoHcTrTyLMoHanu3auwms npasa: oCHOBbI Teopun: MoHorpadua. M.: Hopma, 2016. C. 10; Xabpuesa T.A.
STanbl U OCHOBHble HanpPaBfieHNA KOHCTUTYLIMOHANN3aL UM COBPEMEHHOIO POCCUINCKOrO 3aKOHoAa-
TenbcTBa // KypHan KOHCTUTYLMOHHOro npasocyaua. 2013. N2 6. C. 26; boHoape H.C. CynebHblii KOH-
cTuTyumoHanmsm. M.: Hopma, 2008. C. 228-229.

Yka3 Mpe3sugerta PO ot 9 Hoa6ps 2022 r. N2 809 «O6 yTBepxaeHUr OCHOB rocyjapCcTBEHHOW Nonu-
TUKM MO COXPaHEHWIO 1 YKPenieHMo TPaANLMOHHBIX POCCUACKMX [yXOBHO-HPABCTBEHHbIX LIeHHO-
cTei» // CobpaHue 3akoHogaTenbcTea PO. 2022. N 46. CT. 7977.
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rpaxkJaHCKoe eAUHCTBO, HallefLwre CBOe YHUKaNbHOE, CaMObbITHOe NposBeHre
B AYXOBHOM, ICTOPMYECKOM 1 KyIbTYPHOM Pa3BUTUM MHOTOHALMIOHAIbHOrO Hapo-
na Poccun.

K uncny TpaguumnoHHbix LeHHocTe OCHOBaMu OTHECEHbI KU3Hb, [OCTOMHCTBO,
npaBa 1 cBOOGOAbI YeNOBEKA, MATPUOTU3M, FPaXKAAHCTBEHHOCTb, Cly»KeHue OTeve-
CTBY 1 OTBETCTBEHHOCTb 3a ero cyabOy, BbICOK/E HPaBCTBEHHbIE UAeasbl, Kpernkas
Ccembs, co3maaTenbHbl TPYA, NPUOPUTET AYXOBHOIO Hag MaTepuanbHbIM, Fyma-
H13M, Munocepane, CNpaBeaIMBOCTb, KOMIEKTMBM3M, B3aIMONOMOLLb, B3aUMOY-
BaXKeHMe, CTopryeckas naMaTb 1 NPeemMCTBEHHOCTb MOKONEHUI, e4MHCTBO Hapo-
noB Poccuiickon Qepepavmn.

B Ykaze lNpe3npgeHTa PO «O mepax coupmanbHOM NOAAEPKM MHOTOAETHBIX cemeli»™®
npegycMaTpmnBaeTca NpefoCcTaBieHie MHOrOAETHbIM CEMbAM Mep COLManbHOM Nod-
LEPXKKN MO OOCTUXKEHWNIO CTapLIVM pebeHKOM Bo3pacTa 18 neT unm Bo3pacta 23 roga
npw YCNIOBUM ero obyuYeHnsi B OpraHn3aLum, oCyLecTBsoLWen 06pa3oBaTesibHYyH0
LeATeNbHOCTb, Mo o4uHo dopme obyueHns. CornacHo Ykasy MHOrofeTHbIM CEMbAM
rapaHTMpyeTca B COOTBETCTBUM C 3aKOHOAaTenbCcTBOM PQ: npegocTaBneHve rocygap-
CTBEHHbIX MOCOOUI 11 BbIMAT B CBA3U C POXKAEHUEM U BOCMIUTAHUEM [eTE; JOCPOY-
HOe Ha3HauyeHe XeHLWMHaM CTPaxoBOW NEHCUM NO CTaPOCTY B CBA3M C POXKAEHMEM
1 BOCNUTaHMeM Tpex 1 bonee feteil; npodpeccmoHanbHoe o0yyeHrie MHOrOAETHbIX
poauTenen 1 nosyyeHvie MMy JOMOSHUTENIbHOTO NPOpECCUOHaNIbHOMO 06pPa3oBaHNiSs;
npaso Ha 6ecnnaTHoe noceLleHrie My3eeB, MapPKOB KyNbTYpbl 1 OTAbIXa, BbICTABOK Ha
TeppuTopun PO He3aBNCKMMO OT MeCTa XKMUTeNIbCTBA B MOPAAKE U Ha YCNTOBUAX, KOTO-
pble onpeaeneHbl B cyobekTax PO, n apyrvie Mmepbl coLmanbHON NOAAEPKKM.

B yTBepxpeHHoM [MpaButenbctom PO nnaHe MmeponpuATAiA NO NPOBEAEHMIO
B 2024 r. f[oga cembu B Poccum KntoueBbiMM 3a4ayamm Ha3BaHbl CO34aHNe YCNOBUN
ONA poXKAEHWA NepBbiX AeTeln B MOOAbIX CEMbAX, YKpeneHne penpogyKTMBHOro
300pOBbA, NoAAEPKKa MHOTOAETHbBIX U MHOFOMOKOMIEHHbIX cCemel. 3aniaHpOBaHbl
MEepPONPUATUAA NO YKPENIEHNI0O OTBETCTBEHHOIO POAUTENBCTBA, OXPaHe 340POBbA
cemen C eTbMU, YKPenaeHNIo y AeTel 1 MONOAEXN CEMENHbIX LLeHHOCTeN, a Takxe
KyNbTYPHO-MacCoBble, CNOPTUBHbIE 1 06 eCTBEHHble MeponpuaTHA.”

KoHcTTyunoHanusaumsa npomcxoguT v B coepe KynbTypbl. Tak, B pamkax Hauu-
OHaJIbHOro NpoekKTa «KynbTypa» feKnapupyeTcs, YTo K KoHLy 2024 1. 6yaeT pekoH-
CTPYMPOBAHO 73 pernoHasbHbIX 1 MyHULMNANbHbIX TEATPOB KOHOMO 3pUTENA U Tea-
TPOB KyKOJ1. PEKOHCTPYMpPOBaHHble TeaTpbl CTaHYT COBPEMEHHbIMU OObeKTamu,
OCHALLEeHHbIMU MYIbTUMEAUNHBIMU TEXHONOTNAMN, HOBENLWINMU UHMXEHEPHbIMU
N KOMMYHMKaLMOHHBIMU cMcTeMamu. Taknm obpasom, peKoHCTpyKLUua OyaeT crno-
cob6CTBOBATb YBEIMUYEHUNIO KauecTBa 1 06beMOB CrieKTak/el. Takxke npogeknapu-

Ykas MNpe3ngeHTa PO ot 23 aHBaps 2024 1. N2 63 «O mepax coumanbHO NOAAePKKN MHOTOAETHbIX
cemeli B Poccuiickoin Oegepaummny // CobpaHune 3akoHopatenbctea PO. 2024. N 5. CT. 665.

MpaBnTeNbCTBO YTBEPAMIO MaH OCHOBHbBIX MEpONpUATUIA Mo npoBefeHwnio foaa cembu // http://
government.ru/news/50603/.
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POBaHO, UTO K KoHUy 2024 1. gpaliBepamu defepanbHOro npoekrta «KynbTypHas
cpefa» CTaHyT 39 LEHTPOB KYNbTYPHOro pa3BuTUA (MHOrOQYHKLMOHANbHbIX KyJlb-
TYPHbIX MPOCTPAHCTB C KOHLEPTHbIM 3a/I0M 1 KMHO3aloM ANA AeTen U B3POCbIX,
a TakXe CEepPBUCHbBIMU 30HaMK), KOTOpble ByAyT NOCTPOEHbI MO TUMOBbLIM MPOEK-
TaM B ropofax ¢ KonuyecTsoMm xutesnein 4o 300 000 yenosek. K KoHuy 2024 . byaeTt
PEKOHCTPYMPOBAHO 1 KanmnTasabHO OTPEMOHTMPOBAHO 989 pernoHanbHbIX U MyHW-
UMnNanbHbIX AETCKMX LWWKON UCKYCCTB, YTO MO3BOJIAT YYULNTb YCIIOBUSA, B KOTOPbIX
6ynyT 06y4aTbCA TBOPUYECKN OfapPEHHbIE fETN.”

B uenax pa3BmTnA pOCCMNCKO-KUTANCKUX OTHOLIEHUIN U pacCluMpeHns 4BYCTO-
POHHKX CBsi3el B 0651acTh KynbTypbl PacnopsxeHuem Mpe3upeHta PO npegycmo-
TpeHo npoBeaeHune B 2024-2025 rr. logos KynbTypbl Poccun-KnTas.” Mpasutenb-
cTBoM PQ BO B3aMMOZECTBUN C KATACKOWM CTOPOHO pa3paboTaHbl MeponprATus
no nposegeHuto fofoB KynbTypbl. COBMECTHO NPOBEAEHHbIE MEPONPUATUA OyayT
CNoco6CTBOBATD YKPEMEHMIO KYNIbTYPHbIX LieHHOCTen B Poccum n Kutae.

3. The Role of Civil Society in Preserving and Amplifying Spiritual
and Moral Values

B KOHCTUTYLIMOHaNM3aLUmy yXOBHO-HPABCTBEHHbIX LIEHHOCTEN, KaK 3aKpenJsieH-
HbIX B 3aKOHaX rocylapcTBa, TaK U eLle He NMoNyUYMBLIMX HOPMATVBHOCTU, BaXKHO
yyacTue NMHCTUTYTOB rpaxJaHCKoro obuiecTBa — obLecTBEHHbIX 06beANHEHUN,
HeKOMMepYeCKUX OpraHn3aLmii, HbIX 06LLecTBEHHbIX GopMUpOBaHUIA. VX yuyacTtre
B MPOLIeCCE COXPAHEHWSA, YKPENIEHWS U Pa3BUTUA YXOBHO-HPABCTBEHHbIX OCHOB
obulecTBa 1 rocyfapcTaa aktyanbHo u ana Poccuu, n ans Knutas.

B Poccirm 3ameTHyto posib B Nogaep»KKe rpakaHCKNX MHULMATUB, HarpaB/ieHHbIX
Ha yKpeneHne AyXOBHO-HPABCTBEHHbIX LIEHHOCTEN, CTaNv UrpaTh 06LLeCTBEHHbIE
nanatbl, KOTOpble B CBOE COBOKYMHOCTU ABNATCA MHTENPUPOBaHHbIM KOMIJIEKC-
HbIM MHCTUTYTOM FPa)KAaHCKOro o6LLeCTBa, BbINMOMHAILWMM onpefeneHHble GyHK-
Lun obLecTBeHHOW BnacTu. B cootBeTcTBUY ¢ DepepanbHbiM 3akoHoM «O6 o6Lwmux
NPUHLMNax opraHn3aLmm n JeaTenbHoCTM obLiecTBEHHbIX Nanat cybbekToB Poc-
cninckon Gefepaum»” obwecTBEHHbIE NanaTbl MPU3BaHbl 06eCcneUYnTb CornacoBa-
HUe 06LLeCTBEHHO 3HAUVIMbIX HTEPECOB rpaaH, 0OLLEeCTBEHHBIX 0ObeAUHEHNI,
OpraHoB rocyfjapcTBeHHON BnacTn cybbektoB Poccniickon OepepaLmm n opraHos
MECTHOIO CaMOyMNpPaBNIeHNA ANA peLleHns Hanbosiee BaXHbIX BOMPOCOB SKOHOMU-
YeCKoro 1 CoLManbHOro Pa3BUTUSA, 3aLWKTbI MPaB U CBOOOS rpaXkaaH, KOHCTUTYLW-

% «HauuoHanbHble MPOeKTbI» — MHOPMALIVIOHHBIV PeCypc O NaHax Pa3BUTUA CTPaHbl Ha Gnvxaiiluee

6ypyLiee 1 Mepax Mo yNyylleHrIo KauecTBa »Xu3Hu nogen // https://HaumoHanbHblenpoeKTbl.pd.

' PacnopsxeHvie MpeaugenTa PO oT 3 aHBapa 2024 . N2 3-pn «O nposeaeHun lfofoB KynbTypbl Poccnmn—

Kntas» // http://publication.pravo.gov.ru/document/0001202401030009.

2 DepepanbHbIi 3aKoH OT 23 rioHs 2016 T. N2 183-D3 «O6 061X NPUHUMNAX OpraH13aumm 1 genTenb-

HOCTV 06LLEeCTBEHHbIX Nanat cy6bekToB Poccuiickon Oepepaumn» // http://www.pravo.gov.ru.
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OHHoro cTposa Poccunckon Gegepaumm 1 geMoKpaTUUeCKMX NPUHLMNOB Pa3BUTUA
rpakgaHckoro obuiectsa. Of4HUM 13 NPUOPUTETHBIX HAMPABNEHWI B AEATENBHOCTU
06LeCTBEHHbIX ManaT ABMAETCA OKa3aHKe NOAAEP KK HEKOMMEPUYECKM OpraHm3a-
LMAM, MHOFOAETHbIM CEMbAM, YYaCTHNKaM CreLnanbHON BOeHHON onepaymmn.”

B nocnepgHue roabl B Poccun chopmmnpoBanncb HoBble obLiepoccuinckme
o6LecTBEHHO-TOCyJapCTBEHHbIE OpraHu3aLum, eATeNbHOCTb KOTOPbIX Hanpasse-
Ha Ha COXpaHeHune 1 yKpenaeHre TPagULNOHHbIX JYXOBHO-HPABCTBEHHbIX LEEHHO-
cTein. Ykasom Mpe3ungeHTta Poccuiickon ®epepaumv ot 11 gekabps 2018 . nogaepKa-
HO NpepnoxeHrvie o06LLecTBeHHOM opraHn3auum «Cor3 keHwWwmH Poccrmn» 06 yyacTmm
rocyapcTBa B ee eATe/IbHOCTY, U3MEHeHM CTaTyca OpraHu13aLmm Ha obLLeCcTBEHHO-
rocyfapcTBeHHyt0 opraHusaumio. OnpefeneHbl OCHOBHbIE HanpaBfeHNUsA ee fAeATesNb-
HOCTW, B TOM Y/CIIE 3aLUyTa NPaB 1 MHTEPECOB MEHLLMH; COAENCTBIME B OCYLLECTBEHNN
rocyfiapCTBEHHOW CEMEMHON NONIUTUKN, YKPEnIeHne NHCTUTYTa CeMbM; MOAAEPXKKa
coumarnbHbIX MHCTUTYTOB B LIENAX pPeanu3aumy HaLMOHabHbIX MPOEKTOB B 06/1acTL
nemorpaduu, 3npaBooxXpaHeHuns, 06pa3oBaHNA, KyIbTypbl U SKONOMW U Ap.

Ewe ogHo obLepoccuinckoe obLlecTBEHHO-TOCyapCTBEHHOE ABUXEHUE CO3-
faHo B cootBeTcTBUM ¢ DepepanbHbiM 3aKOHOM «O POCCUNCKOM ABVIXEHUN feTel
1 monopexm».” CornacHo OeflepanbHOMY 3aKOHY [1BMeHe ABNAeTCA J06POBONb-
HbIM, CamMOyrnpaBfisieMblM, 0OLEPOCCUNCKAM OO EeCTBEHHO-TOCYAAPCTBEHHbBIM
ABVDKEHVEeM, Npecniegyowmm npexae Bcero uenu cogencrasnsa NpoBefeHnio rocy-
JapCTBEHHOW MNOMINTMKN B MHTEPECaX AeTEN N MOJIOAEXMW, BOCNUTAHMIO AeTEN, X
npodeccroHanbHOM OpreHTaLuy, OpraH13aLum ocyra, NoAroToBke AeTel 1 Moso-
LEXN K MOTHOLIEHHO XM3HU B O0LLecTBe.

Co3paHHan Ykasom [lpesungeHTta Poccuiickon Pepepaunm obwecTBEHHO-
rocynapcTBeHHas opraHusaums «Accambnesn Hapogos Poccum» npu3BaHa peanmso-
BaTb Ha NPaKTMKe KyNbTypHble AYXOBHO-HPABCTBEHHbIE LIeHHOCT HapoaoB Poccun,
OCHOBbIBAACbH Ha NMONOXeHMAX KoHCTUTYLMK, € yueTom Tpaamuuii, obblvaes HapoaoB
Poccnn. Cpepm 3aay HOBOro MHCTUTYTa rpaXkAaHCKOro obLiecTsa Ha3BaHbl:

* pPa3BUTME MEXKHALMOHANBbHOIO COTPYAHNYeCcTBa HapoaoB Poccuiickon Oepe-
paunu, ByXOBHO-HPABCTBEHHOE 1 NaTPUOTMYECKOe BOCNUTaHMe rpaxaaH Poccuii-
ckon Depepauyuny;

« yyacTvie B MHGOPMaLMOHHOM obecnevyeHn peanr3almm rocyiapCcTBeHHOM
HaLOHANIbHOWM NOAINTMKN, COAENCTBME PACMPOCTPAHEHNIO OObEKTUBHBIX CBEfe-
HUI, XapaKTepu3yLWmnxX COCTOAHNE MeXKHaLMOHaNbHbIX OTHOLLEHWI B PoccrMinckon
QOepepaymy;

+ NOArOTOBKa NpeanoXeHnin opraHaM rocygapCcTBeHHOWN BAACTh 1 MECTHOrO
CcaMoynpaBfieHUsA MO aKTyalbHbIM BONPOCaM peanuv3almm rocygapCcTBeHHOM Hauu-

Cm. nogpobHee: Yebomapes I'H. ObLecTBEHHbIE NanaTbl Kak 0COObIN 06LLEeCTBEHHO-FOCYAAPCTBEHHbIN
WHCTUTYT FpaXkaaHcKkoro obuectsa // Poccuinckuia opramnyecknin xypHan. 2023. N2 6.

®epepanbHbil 3aKoH OT 14 ntona 2022 1. N2 261-03 «O pocCninckom ABUNKEHNN [ETEN 1 MONOAEXKMN» //
CobpaHue 3akoHogaTenbcTea PO. 2022. N2 29 (u. II). Ct. 5228.
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OHasIbHOU MOMUTUKU, FAPMOHM3ALN MEXXHALMOHAbHbIX OTHOLEHWI, NMpoduak-
TUKE IKCTPEMM3MA U MEXHALIMOHANIbHOW HaNpPAXeHHOCTY;

« yyacTume B paboTe No coLmanbHO-Ky/IbTYPHOW aganTalum MHOCTPAHHBIX Fpax-
[aH 1 X HTerpaumm B pOoCCUiicKoe obLLecTBo;

« cofiefcTBMe O6LECTBEHHBIM U MHBIM HALMOHaIbHO-KY/bTYpPHbIM 0ObeanHe-
HUAM HaponoB Poccum B OCyLeCTBIEHUM NX CBA3EM C COOTeYeCTBEHHMKaMM 3a
pybexxom;

+ OpraHM3auna u npoefeHne o6LWEeCTBEHHbIX NPEMUI, NHbIX MEPONPUATUN,
HanpaBfeHHbIX Ha NOOLLPEHME ML, BHECLINX 3HAUMMbI BK/af B peann3aLmio rocy-
LapCTBEHHOM HaLMOHANbHOW NOANTUKK, yKpenneHne eANHCTBA POCCUNCKOM Haumm
ap.

B aHBape 2024 r. yupexpaeHa ObLepoccuiickan obLyecTBeHHas opraHmM3aumsa no
nopaepxke cement «Coto3 cemein Poccumy. 5 anpens 2024 r. B Mocke npowen | cbesg
«Coto3a cemeit Poccum», KOTOpbI 06beanHWI CaMble Pa3Hble ceMeliHble OOLLECTBEH-
Hble opraHusauum, Hanpumep «Matepu Poccumy, «Coto3 oTuoB» 1 gp. Cbe3g Ha3Ban
rnaBHbIMK Lenamn [oaa ceMby NOAAEP>KKY MHOTOAETHbIX CEMEN, Cemel YYacTHU-
koB CBO, cemen, BocnuUTbIBaOLWMX AETEN C MHBANUAHOCTbIO, CEMEN, OKa3aBLUMXCA
B TPYLHOW »KN3HEHHOW CUTyaluun, 1 oCOBeHHO ceMeil, XKUBYLLMX B 06CTpenrBae-
MbIX PerroHax CTpaHbl.

Mo MHeHUIo pAfa yYeHbIX, KOHCTUTYLMOHHOW LIEHHOCTbIO ABMIAETCA 1 MECTHOE
caMoynpaBfeHne, KOTOPOE NPOBOANT B XMN3Hb KOHCTUTYLIMOHHO-MPaBOBbIE HOP-
Mbl, MPUHLMIMbI, N4EN, B TOM Yncie B AyXOBHO-HpaBCcTBeHHOM cdepe.” C BHeceHU-
em B KoHcTuTyumio Poccrm nonpaBoK O BXOXKAEHNUN MyHULUMNANbHOW BAacTy B eAn-
HYt0 crcTemy nNyOanMYHOM BNACTW YKPENUnoch B3arMoencTBMe OpraHoOB rocyfap-
CTBEHHOW BNIAaCTV 11 OPraHOB MyHULMMANbHOWM BAACTK, B TOM YAC/E B PeLUeHUN Taknx
BOMPOCOB MECTHOIO 3HAYEHVA Ha TEPPUTOPUM MYHULIMMANIBHOMO PaoHa, KaK pa3pa-
60TKa 1 OCyLLEeCTBNEHME Mep, HarnpPaBNEHHbIX Ha YKPenieHne MexHaLoHanbHOro
N MEXKOHbeCCMoHanbHOro cornacua, NoanepKy v pa3suTre A3bIKOB 1 KYNbTypbl
HapognoB P®, npoxunBaroLmx Ha TEPPUTOPUAX MyHULIMMANbHOIO palioHa, peanu-
3aL110 NPaB KOPEHHbIX MasIoYMNCIIEHHbIX HAPOAOB N APYTX HALMOHANbHbIX MEHb-
LUMHCTB, obecneyeHne CoLManbHON 1 KybTypHOI aganTalym MUrpaHToB, npodu-
NAKTUKY MEXHALMOHabHbIX (MEX3THNYECKNX) KOHONMKTOB; CO3aHMe YCNOBUNA AN
pa3BUTMA TPAANLMOHHOIO HAPOAHOIO XyLOKECTBEHHOIO TBOPYECTBA B MOCENEHMAX,
BXOAALYMNX B COCTaB MYyHULMMNANbHOIO PaNioHa; COXpaHeHe, NCrosib30BaHKe 1 Nomny-
nApr3aumna o6bEKTOB KyNbTYPHOro Hacneansa (MaMATHUKOB UCTOPUN U KYNbTYpbl),
HaXoAALMXCA B COOCTBEHHOCTM MyHULMMNANbHOTO PaioHa oXpaHa 06bekToB Kyb-
TYPHOro Hacneana (NaMATHUKOB UCTOPUK W KYNbTYPbl) MECTHOTO (MyHULUNANbHO-

* lllyepuna E.C. MecTHOe camoynpaB/ieHme Ha BeCax KOHCTUTYLIMOHHBIX LieHHOCTei // XKypHan KoHCTu-

TyumoHHoro npasocyama. 2021. N2 2. C. 21-31; KoxxesHukos O.A. MecTHOe camoynpaB/ieHMe Kak KOH-
CTUTYLIMOHHAA LIeHHOCTb: OT ICTOKOB K COBPeMEHHOMY cocTosHuIo // BecTHuk CaHKT-TeTepbyprckoro
yHuepcuTeTa MB[l Poccum. 2021. N2 4(22). C. 49-56.
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ro) 3HaueHs, PacMoSIOKEHHbIX Ha TEPPUTOPMM MYHULMNANIBHOTO palioHa; OKasa-
HVe NoAAePKKMN COLManbHO OPUEHTUPOBAHHbBIM HEKOMMEPUECKM OpraHM3aLnsam,
6/1aroTBOPUTESIbHON AeATeNbHOCTY U JOOPOBOSIbYECTBY (BOOHTEPCTBY). B Liensx
peanv3aumnm Ha3BaHHbIX MOTHOMOYWIA BaXKHO pa3BMBaTb B3aIMOAENCTBUE OPraHOB
MECTHOrO CaMOoyNPaBIeHNA C UHCTUTYTaMM rpakAaHCKOro obLecTBa — o6l eCcTBeH-
HbIMM ManaTamun, HEKOMMEPUYECKMU OpraHn3aLnsaMu.

B Kutae B nocnegHue gecatuneTs co3gaHbl COTHU TbiCAY HEMPABUTENIbCTBEH-
HbIX OpraHM3aLUuii, NOAAEPKUBAOLLNX HAPOAHbIE KYNbTYpPHble LeHHOCTU. KnTanckoe
3aKOHOZATe/IbCTBO PA3/INYAET HEMPABUTENbCTBEHHbIE OpraHn3aLmnm, 4eATeNIbHOCTb
KOTOPbIX MMeeT Liefibio 06LeCTBEHHYIO MOMb3y, U Te, KOTOpble CO3AaHbl ANA UHbIX
uenen. 3akoH KHP o noxkepTBoBaHMAX ANA coumanbHOM 3alnTbl HAaCeNeHnA Npu-
CBaviBaeT 00LeCTBEHHO MONe3HbIN CTaTyC BYM KaTEropusaM opraHu3alunii: «opra-
HV3aLMM O6LLECTBEHHOTO 6/1ar0COCTOSIHNA» Y KHEKOMMEPUECKIME roCcyapCTBEHHbIE
yupexzaeHusa obLecTBeHHOro 6narococtosHmA».” CornacHo cT. 10 3akoHa «obLue-
CTBEHHO MOJIE3HbIMY OPraHU3aLUsIMU» ABIISAIOTCA YCTAHOBIEHHbIE 3aKOHOM GOHbI,
6naroTBOpPUTENbHbIE OPraHn3aL U Apyrne obLLeCcTBEHHbIE OpraHM3aLum, Co3aaH-
Hble B LeNAxX CoAencTBMA 06LWEeCTBEHHO None3HbIM HaunHaHuAM. CTaTbsl 3 B Kaue-
CTBe 06LLeCTBEHHO MoJie3HbIX HAUMHAHWIA NpeyCcMaTprBaeT:

* TOMOLLb NPY CTUXUIHBIX 6eACTBUAX, GOPLOY C HULLETON, COAENCTBUE MHBANU-
JaM 1 ManoobecrneyeHHbIM rpaXkaaHam;

« 06pa3oBaTeNibHYI0, HAayUYHYIO, KYIbTYPHYIO U 34paBOOXPaHUTENbHYIO Aes-
TeNbHOCTb;

+ OXpaHy OKpy»atoLLeli cpefibl 1 CTPOUTENBCTBO OOLLECTBEHHbBIX COOPYXKEHUI;

« Apyrvie npeanpuaTia obLecTBeHHOro 6nara, cofencTayioLlre colunanbHoOMy
pa3BUTUIO 1 MPOrpeccy.

B cootBeTcTBMM € 3akoHOM KHP B KauecTBe «<HeKOMMepueCcKux rocygapcTBer-
HbIX YUPEXAEHWNI OOLEeCTBEHHOTO 61ar0COCTOAHA» 3aKOHOAATENbHO 3aKPENJIeHbI
obpa3zoBaresibHble, HAyUYHO-NCCNIE[OBATENIbCKME YUPEXAEHWSA, yUpeXaeH A 3apa-
BOOXPaHEeHNA, KyJbTypbl, 06LeCTBEHHO-CMOPTHBHbIE YUpeXAeHNs, yupexaeHna
COUManbHOM 3aLiMTbl HACENEHUA U ApYrie, 3aHMaloLmeca obLEeCcTBEHHO Mnoses-
HOW 1eATeNbHOCTbI0 Ha HEKOMMepUuecKom ocHoBe.” O0LLeCTBEHHO-MOMEe3Hble opra-
HU3aLUn ABNAKTCA BaXKHbIM GpaKTOPOM COXPaHEHNA 1 YKPENeHNA TPaanLMOHHbIX
LeHHOCTeN KATaNCKOro Hapoaa.

YKyHXya »KeHbMUHb F'YHX3r0 FyHU Wwue u3ioaHbl3eH da — 3akoH Kutaiickoi HapogHoi Pecny6nu-
KN O MNOXKEPTBOBaHMAX A1A couManbHON 3awuTbl Hacenenus // http://www.lowinfochina.com/dis-
play.aspx?id=6238&lib=low.

AHuxeH LL. OcHOBHble pe3ynbTaTbl M NepCrneKkTUBbI Pa3BUTVA 06LLEeCTBEHHbIX OpraHu3aumin Kurtasa //
AKTyanbHble Mpobnembl rocyAapcTBeHHOro ynpasneHus. 2013. T. 2. N2 44. C. 230-233.
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Conclusion

KoHctuTyuumn Poccuiickon Qegepauum n Kutaicko HapogHoi Pecny6nunku
06nafaloT 3HaUMTeIbHbIM F'yMaHUTapHbIM MOTEHLMANoM ANA fanbHenwwero ynpo-
yeHVA B 06LLEeCTBE U rOCylapCTBe TPAANLNOHHBIX YXOBHO-HPaBCTBEHHbIX LieHHO-
cTel. KOHCTUTYLMOHHbIE YCTaHOBNEHMA 3afaloT Tako BEKTOP Pa3BUTKA rocygap-
CTBa 1 06LECTBA, KOTOPbIV OTPaXKaeT MHTepPeChbl U YaaHWA NOAEN.

BmecTe c TeM, UTOObI KOHCTUTYLIMOHHBIE LIEHHOCTY B MONTHOW Mepe Hblin BoCnpu-
HATbI rpaXkZaHamMu, Heo6XoAMMO U anblue COBEPLUEHCTBOBATb 3aKOHOAATENBCTBO,
Ha Hay4YHOW OCHOBE M3y4aTb TEHAEHL MM PAa3BUTUA CTPaHbl, MPOrHOCTUYECKM OLle-
HMBaTb HEOOXOAMMOCTb BHECEHMA MOMPaBOK B KOHCTUTYLMN, a B OyayLiem v npu-
HATNE HOBOW KoHCTUTYL K.

HecmoTpsa Ha BHeceHwme B 2020 r. 3HaumMbix nonpaBok B KoHctutyuumio PO, ocTa-
eTcs eule pag chep o6LWECTBEHHOW XU3HW, HE MONYUYUBLUMX KOHCTUTYLIMOHHOMO
perynmpoBaHua. YunTbiBasa BO3pacTatoLLyto POSib rpaxAaHCKoro obLiecTsa B ynpas-
NeHUn genamu rocyfapcTtaa, NpeacTaBnseTca HaspeBLUen NoTpebHOCTbIo Honee
byHaameHTanbHO onpefennTb B KOHCTUTYLMIM BO3POCLUYHO POfb U MECTO B rocyAap-
CTBe TaKUX MHCTUTYTOB, Kak OOLeCcTBEHHbIE 0ObeAuHeHUsA (NapTuK, NPOdPCOLo3b,
06LL1eCTBEHHO-TOCYJaPCTBEHHbIE OPraHM3aLMK, OOLLeCTBEHHbIE NasaTbl, COLManbHO
OPVIEHTUPOBAHHbIE HEKOMMEPYECKIE OPraHn3aLum, PENUIo3Hble 00LLEeCTBEHHbIE
opraHu3aumm, mectHoe camoynpasneHue, CMU n gp.). YunTbiBasa 3HauMMyto posb
LlepKBY B XM3HW rpaxdaHCcKoro obuiectsa, ymecTHO 6biio Obl B OyayLiem B pasge-
ne KOHCTUTYLUK, NOCBALLEHHOM rpaXkaaHCKOMy o0LLecTBY, OTMETUTb ee colmanb-
HOe Cry>KeHue no yKpenieHno AyXOBHOCTN 1 HPAaBCTBEHHOCTU.

B KHP, kak oTMmeueHo B KOHCTUTYLMN, KOPeHHanA 3ajaya rocyfapcrea coCcTo-
UT B KOHLIEHTPUPOBAHUY CUJIbl HA COLMANMCTUYECKON MOAEPHMU3aLUN. YcnewHoe
npogsvixeHve KnTtas no SToMy nyTu CO BpeMEHEM TaKXKe NpUBeAeT K HEOOXOAUMO-
CTV O6GHOBNEHWA OTAENbHbIX MONOXeHUI KOHCTUTYLIK, CBA3AHHbIX C AOCTUTHYTbIM
HOBbIM 3TarnoM peanusaLun Lenv BeMKOro BO3POXKAEHNA KUTANCKOW HaL .

Haww cTpaHbl — yHUKanbHble UMBUAN3ALMN, NPUBEPKEHHbIE HALMOHANIbHbIM
TPAANLMOHHBIM LLEHHOCTAM, OTAIMYAOLLMMCA OT 3aMnagHbIX NCEBAOAEMOKPATNYECKIMX
nmbepanbHbIX LEHHOCTEN. B 3TOM BUANTCSA 3101 HALLEro CTPATErMyecKoro napTHep-
CTBa, faNbHenLwero pa3B1UTNA 'YMaHUTapHOro COTPYAHMYEeCTBa.

References

Berdyaev, N. (2004). Philosophy of Freedom. Fomo. (In Russian).

Bondar, N. S. (2008). Judicial Constitutionalism. Norma. (In Russian).

Chebotarev, G. N. (2023). Public Chambers as a Special Public-State Institution of
Civil Society. Russian Legal Journal, 6(117), pp. 70-80. (In Russian).

Ilyin, I. A. (2007). Paths of Russia. Vagrius. (In Russian).



BRICS LAW JOURNAL  Volume 11 Issue 4 (2024) 20

Khabrieva, T.Y.(2013). Stages and Main Directions of Constitutionalization of Modern
Russian Legislation. Journal of Constitutional Justice, 6(36), 25-30. (In Russian).

Kleandrov, M. I. (2021). Russia Needs a New Constitution. Bulletin of Tyumen State
University. Series: Socio-Economic and Legal Research, 7(4/28), pp. 139-151. (In Russian).

Komarova, V. V., & Rybakov, O. S. (2023). Modern Constitutionalism: On the 85"
Anniversary of the Birth of Academician O. E. Kutafin. Prospekt. (In Russian).

Kozhevnikov, O. A. (2021). Local Self-Government as a Constitutional Value: From
the Origins to the Current State. Bulletin of St. Petersburg University of the Ministry of
Internal Affairs of Russia, 4(22), 49-56. (In Russian) https://doi.org/10.35750/2071-
8284-2021-4-49-56.

Kruss, V. 1. (2010). Normativity of Constitutional Values. In V. V. Vitruk & L. A. Nud-
nenko (Eds.), Constitutional Values: Content and Problems of Implementation:
Materials of the International Scientific and Practical Conference of December 4-6, 2008
(pp. 31-41). RAP. (In Russian).

Kruss, V. 1. (2016). Constitutionalization of Law: Foundations of Theory. Norma. (In
Russian).

Kutafin, O. E. (2008). Russian Constitutionalism. Norma. (In Russian).

Maltsev, G.V. (2008). Moral Foundations of Law. Saratov State University Publishing
House. (In Russian).

Salikov, M. S., & Goncharov, M. V. (2020). Constitutional Values at a New Stage of
Development of the Basic Law of the Russian Federation. European and Asian Law
Review, 1, 61-68. (In Russian). https://doi.org/10.34076/2619-0672-2020-4-1-60-68

Shugrina, E. S. (2021). Local Self-Government on the Scales of Constitutional Value.
Journal of Constitutional Justice, 2,21-31. (In Russian). https://doi.org/10.18572/2072-
4144-2021-2-21-31

Information about the author

Gennady Chebotarev (Tyumen, Russian Federation) — Professor, Research
Director, Institute of State and Law, Tyumen State University; Chairman, Public
Chamber of the Tyumen Region (6 Volodarskogo St., Tyumen, 625003, Russian
Federation; e-mail: g.n.chebotarev@utmn.ru).



BRICS LAW JOURNAL  Volume 11 Issue 4 (2024)

ARTICLE

National and Ethnic Identity in the Constitutions
of the BRICS Countries

Elena Gladun,

University of Tyumen
(Tyumen, Russian Federation)

https://orcid.org/0000-0003-2525-6638

https://doi.org/10.21684/2412-2343-2024-11-4-21-33

Received: December 11, 2023
Reviewed: March 7, 2024
Accepted: May 20, 2024

Abstract. The article presents the transformation of the concept of ethnicity, which
is evident in many countries across the world in the context of changing world order.
The author demonstrates the tendency to accept poly ethnicity and multiple faces
in modern states, including the BRICS countries. Also, the author examines various
approaches to defining ethnicity that exist both in legal science and in other social
sciences. Using the example of the BRICS countries, it is shown that the legal recognition
of ethnic identity, language and cultural differences occurs at the level of national
constitutions since these categories are essential for recognition and awareness of each
citizen and each national society in existing multinational states. The author proves
that the formation of constitutional and legal norms taking into account the essence
of ethnicity will contribute to the sustainable development of multinational states.

Keywords: constitutional law; indigenous peoples; state; Constitution; ethnicity;
identity; BRICS.

To cite: Gladun, E. (2024). National and Ethnic Identity in the Constitutions of the
BRICS Countries. BRICS Law Journal, 11(4), 21-33.

© Gladun E., 2024 CCBY-NC-ND 4.0



BRICS LAW JOURNAL  Volume 11 Issue 4 (2024) 22

Table of Contents

Introduction
1. Interrelation of Ethnicity and Law
2. National Identity and Indigenous Peoples in BRICS Countries
2.1.Indigenous Peoples in Brazil
2.2. Russia’s National Minorities
2.3. Tribes and Linguistic Groups in India
2.4, Ethnic Groups of China
2.5, South Africa’s Ethnic Diversity
Conclusion

Introduction

An increasing number of researchers affirm that all existing theories discussing
the division of human society into different nations are considered disputable. The

"nu "

concept of “ethnos” and related categories such as “ethnicity,” “ethnic affiliation,
“ethnic identity,” “nationality,” and others are difficult to define unambiguously
because they contain many different characteristics, and their study and definition
require multifaceted approaches.’

The first definition of ethnicity, which belongs to the American sociologist
David Riesman, appeared in 1953.> Widespread use of the term “ethnicity” is
usually attributed to the mid-1970s with the names of American political scientists
Nathan Glazer and Daniel P. Moynihan.’ In Russia, the concept of “ethnicity” became
visible and began to be frequently used in ethnology and other social sciences
since the early 1990s.” In general, ethnicity is a somewhat subjective category, an
interdisciplinary concept, and its definition depends on what approach or what
science considers ethnos, ethnicity, etc.

Legal and political scientists have only partially studied ethnicity issues. Among
the most essential works in Russia are the studies of Ramazan Abdulatipov, Vladik
Nersesyants, Valerii Solovey, Valerii Tishkov, Talya Khabrieva and others, in which
the authors consider the following aspects: models of ethnic identity, concepts

' Kharabaeva, A. (2010). Axiological Foundations of the Ethnos. Vestnik of North-Eastern Federal Univer-

sity, 7(4), 149-154. (In Russian).

Riesman, D. (1953). Psychological Types and National Character: An Informal Commentary. American
Quarterly, 5(4), 325-343.

Glaser, N., & Moynihan D. P. (Ed.). (1975). Ethnicity: Theory and Experience. Harvard University Press.

Artanovsky, S. N. (1992). Ethnocentrism and the “Return to Ethnicity”: Concepts and Reality. Etno-
graficheskoe obozrenie, 3, 22-23. (In Russian); Cheshko, S. V. (2001). Crisis of the Doctrine of Self-De-
termination. Etnograficheskoe obozrenie, 2, 35-38. (In Russian).
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of ethnic identity, multi-level studies of civil and ethnic identity, and civilizational
processes in Russia.’

Brazilian scholars — Jeff Garmany, Anthony Pereira, Mark Sawyer, Felipe Sdnchez-
Barria, Mark Q. Sawye, Rafael Trapp, Pedro Ferreira de Souza, among others — from
the middle of the 20" century till present time have manifested the results of their
studies in intellectual history, sociological and anthropological fieldwork, political
science, and cultural studies for a wide-ranging analysis of how Brazilians (across
social classes) became one Brazilian nation.®

In India, the studies on ethnicity are represented through the period from 1970 till
now by various authors including Dibyesh Anand, Sanjib Baruah, Crispin Bates, Susan
Bayly, Andre Beteille and others. History, political and (to a lesser extent) legal scholars
have been considering questions of caste, race, indigeneity, racism and racialization in
India and operate at the intersections of caste supremacy and coloniality, all of which
are calibrated through shifting economy and legal process in the country.’

Studies on ethnic groups in China present research from a wide variety of disci-
plines on ethnicity and ethnic relations mainly related to the names of David R. Stroup,
Justin M. Jacobs, Agnieszka Joniak-Liithi, Morris Rossabi, Mette Halskov Hansen.®

In South Africa, the studies on ethnicity are primarily contemporary and dwell
upon multiple, longstanding modes of ethnic and religious diversity subjected
to new migration flows that are varied in terms of countries of origin, ethnicity,
language, gendered channels of mobility, education, occupation, and location
(Rupert Taylor, Mark Orkin, Henry Lever, Kira Erwin and others).’

Libakova, N. M., & Sertakova, E. A. (2015). The Method of Expert Interview as an Effective Research Pro-
cedure of Studying the Indigenous Peoples of the North. Journal of Siberian Federal University. Human-
ities & Social Sciences, 8(1), 114-129. (In Russian).

Eakin, M. (2017). Becoming Brazilians: Race and National Identity in Twentieth-Century Brazil. Cambridge
University Press; Sanchez-Barria, F. (2014). Diploma of Whiteness: Race and Social Policy in Brazil, 1917-
1945. Jerry Davila. Cuadernos de Historia, 40, 190-191; Garmany, J., & Pereira, A.W. (2018). Race and Eth-
nicity in Brazil. In J. Garmany & A. W. Pereira (Eds.), Race and Ethnicity in Brazil (pp. 84-100). Routledge;
Sawyer, M. (2007). Race in Another America: The Significance of Skin Color in Brazil. By Telles, Edward E.
Hispanic American Historical Review, 87(2), 408-409.

Anand, D. (2012). China and India: Postcolonial Informal Empires in the Emerging Global Order. Rethinking
Marxism, 24(1), 68-86; Baruah, S. (2020). In the Name of the Nation: India and its Northeast. Stanford Univer-
sity Press; Bates, C. (1995). Race, Caste and Tribe in Central India: The Early Origins of Indian Anthropome-
try. In P.Robb (Ed.), The Concept of Race in South Asia (pp. 219-259). Oxford University Press; Bayly, S. (1995).
Caste and‘Race’in the Colonial Ethnography of India. In P. Robb (Ed.), The Concept of Race in South Asia (pp.
165-218). Oxford University Press; Beteille, A. (2004). Race and Caste. In S.Thorat & Umakant (Eds.), Caste,
Race and Discrimination: Discourses in International Context (pp. 49-52). Rawat Publications.

Stroup D. R. (2022). Pure and True: The Everyday Politics of Ethnicity for China’s Hui Muslims. University of
Washington Press; Jacobs J. M. (2016). Xinjiang and the Modern Chinese State. University of Washington
Press; Joniak-Luthi, A. (2015). The Han China’s Diverse Majority. University of Washington Press.

Taylor, R, & Orkin M. (2001). The Racialization of Social Scientific Research on South Africa. In P. Ratcliffe
(Ed.), The Politics of Social Science Research: Migration, Minorities and Citizenship (pp. 61-84). Palgrave Mac-
millan; Lever, H. (1982). Ethnicity in South African Society. Humboldt Journal of Social Relations, 10(1), 239-
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1. Interrelation of Ethnicity and Law

The problem of determining the place of ethnicity in the legal scope remains the
most relevant and requires more in-depth study. Relationships between ethnicity
and politics or law have not been the object of close attention of either theoretical
and legal thought or political practice up to the present time. | believe there is a need
to formulate some general theoretical guidelines in law, which should be based on
the concept of “ethnos” defined in anthropology and sociology. Formulating ethnic
components in the basic law of a state (the Constitution) will help theoretically and
practically confirm the special place of various ethnic groups in the composition of
multinational states, designate the unique position of each one, and articulate their
constitutional and legal status.

In my opinion, the interrelation between ethnicity and law is obvious and
influences legal relations in a multinational society, constructs them and justifies
certain government decisions. Legal recognition of ethnic identity, language, and
cultural affiliation is vital for each ethnic group to realize itself as an equal group in
society fully and that each member of this group is an eligible individual. According to
researchers, the state is the crucial actor possessing symbolic power and participating
in the construction of identities (including ethnic ones),” since, on the one hand,
it is capable of nominating and attributing ethnic groups, giving them a particular
political, economic, and legal status.” On the other hand, the state can take measures
and create a policy aimed at strengthening ethnicity, enhancing the successful
worldview of ethnic groups, and removing restrictions on free development.”

Thus, one of the key aspects in modern multiethnic states is national and ethnic
identity, which is supported in one way or another in the state and legal system. In
scientific literature and political practice, the issue of ethnic identity has become
central in the 1990s. According to Samuel P. Huntington, “the crisis of national identity
has become a global phenomenon.”” Such crises lead to the exclusion of ethnic
groups from nations, protest against such alienation, socio-political instability, and

253; Erwin, K. (2012). Race and Race Thinking: Reflections in Theory and Practice for Researchers in South
Africa and Beyond. Transformation: Critical Perspectives on Southern Africa, 79(1),93-113; Nnawulezi, U., &
Nwaechefu, H. (2022). Reinforcing Indigenous Peoples’Right to Health in the Wake of the COVID-19 Pan-
demic: A Panacea for Sustainable Human Rights Protection. BRICS Law Journal, 9(4), 108-133.

Tulaeva, S. A, Gladun, E. F.,, & Zakharova, O. V. (2022). Youth of Indigenous Peoples of the North:
Strategies for Constructing Identity. Journal of Sociology and Social Anthropology, 25(1), 168-189.
(In Russian).

Brubaker, R. (2004). Ethnicity Without Groups. Harvard University Press.

Gladun, E. (2022). The Concept and Legal Characteristics of Indigenous Peoples. In E. Gladun (Ed.),
Indigenous Peoples in the BRICS Countries: Political and Legal Aspects: Monograph (p. 43). University of
Tyumen Publishing House. (In Russian).

Hantington, S. P. (2005). Who Are We? The Challenges to America’s National Identity. Simon & Schuster.
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acute and persistent political divisions. Thus, the construction of identities becomes
a necessary element of the legitimization of power, the acceptance of legal norms
as necessary forimplementation (observance, use, execution, application) and their
protection in the event of violation by any subjects.

With theoretically supported legal decisions, the state is able to create a balanced
system in which people belonging to different ethnic groups will identify themselves
as loyal citizens of a holistic and prosperous state, as compatriots who expect the
state to build national legislation complying with the Constitution (social contract),
national interests, ensuring conditions for the security and well-being of citizens,
and expects, in turn, from fellow citizens law-abidingness, patriotism and adherence
to national interests. This is precisely what can explain the appearance in 2020 in
Article 69 of the Constitution of the Russian Federation of a new norm on “all-Russian

"4

cultural identity!
2. National Identity and Indigenous Peoples in BRICS Countries

National identity is a complex phenomenon that includes national, ethnic, and
social dimensions. Polyethnic states are characterized by dual identity, which means
that citizens have a sense of belonging both to their ethnic group and to the whole
nation. Ethnic differences are not perceived critically; they are combined in lifestyle,
values, and behavior. Knowledge and perception of common legal traditions and
the traditions of one’s ethnic group and identification with one’s cultural roots
are fundamental in determining dual identity. The most crucial aspect of national
identity is integration into a national community.

When multiple ethnicities are united in the territory of the state they witness
the phenomenon of dual cultural identity, which is characterized by a sense of
belonging simultaneously to both their own culture and the culture of the national
state. Cultural differences are not perceived critically, they are combined in lifestyle,
values, and behavior. Knowledge and perception of national traditions, including
legal ones, and the awareness of the traditions of the ethnic group and identification
with ethnic cultural roots and traditions are extremely important in determining
dual identity. However, all polyethnic states distinguish one specific ethnic group -
indigenous peoples - which is, as a general rule, entitled with a special legal status.
This status is based on various characteristics considered the most important or
unique by the governments. Typically, those characteristics are as follows:

« the ancestors from among the indigenous peoples;

« priority in the time of settlement of a certain territory (residence on ancestral lands);

Constitution of the Russian Federation (adopted by popular vote on December 12, 1993, with amend-
ments approved during the all-Russian vote on July 1, 2020). The Ministry of Foreign Affairs of the
Russian Federation. https://mid.ru/upload/medialibrary/fa3/xwhwumdwunawy9iprvhcxdqds1lzx-
qdx/CONSTITUTION-Eng.pdf
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« subsistence, i.e. voluntary preservation of the distinctive features of traditional
culture (social organization, language, religion, spiritual values) or a sacred way that
they live in relationship with the natural world;

- ethnic identification, i.e. conscious identification of oneself as a distinctive ethnic
community and recognition by other groups as a special ethnic community;

- ethnic economics, i.e. a specific type of economic activities based on traditional
knowledge and traditional use of natural resources.

It seems interesting to observe the characteristics mentioned above in the
national constitutions that establish national and ethnic identity and define the idea
of national statehood based on the integrity of a multinational society. In the BRICS
countries, which represent multiethnic, multicultural states, specific legal structures
have been developed that establish interdependence and mutual influence of the
two categories described above — national and ethnic identity. BRICS states construct
constitutional models of identity in different ways, depending on how the relations
of the ethnic groups inhabiting them are formed at a particular historical period, as
well as on the goals that are embedded in political and legal systems towards one
specific ethnic group, i.e. indigenous peoples.

2.1. Indigenous Peoples in Brazil

Brazilian society is multiethnic and composed of different races; about half of the
population identifies as “white” (those who possess Euro-Brazilian identity), which
refers to Brazilian citizens who are considered or self-identify as “white,” typically
because of European or Levantine ancestry. The other 50% identify as“Afro-Brazilians”
with predominantly or total Sub-Saharan African ancestry. However, most of the
population speaks one language (Portuguese) and shares common political and legal
values and traditions, uniting them into a single Brazilian nation. Differences between
ethnic groups are mainly cultural and, to some extent, economic.” Indigenous peoples
(“tribal Indians”) are underrepresented in the country’s population, accounting for
only 0.4%. In total, there are 305 ethnic groups in Brazil speaking 274 languages.
Before the adoption of the 1988 Constitution, aboriginal peoples in Brazil were not
considered full citizens of the state, were not granted civil rights, and, in some cases,
were not even recognized as legally competent. Until the end of the 20th Century,
the state actively pursued a policy of assimilation and integration into the Brazilian
nation. Following the trends and actions of the international community, political
movements, and the growth of national consciousness among Brazilian Indigenous
people, their right to identity, civil rights, and land rights have been recognized.”

> Mochalov, A. N. (2017). Territorial Structure of the State as a Way of Managing Ethnic Diversity (Con-

stitutional and Legal Regulation in the BRICS Countries). Law. Journal of the Higher School of Econom-
ics, 3,134-173. (In Russian). https://doi.org/10.17323/2072-8166.2017.2.154.173

Oliveira, N. L.(2007). The Struggles for Land Demarcation by the Indigenous Peoples of Brazil. In B. de Sou-
sa Santos (Ed.), Another Knowledge Is Possible: Beyond Northern Epistemologies (pp. 112-113). Verso.
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We can conclude that in Brazil, the ethnic (indigenous) identity is mostly related
to the ancestral domain and traditional economic activities.

2.2. Russia’s National Minorities

Russia is one of the most multinational states in the world. The dominant ethnic
group - Russians — makes up about 80% of the country’s population and form the ethnic
majority in the overwhelming majority of regions. Only in 13 constituent entities of the
Russian Federation does the share of Russians in the population structure amount to less
than 50%. The multiethnic nature of the Russian Federation is reflected in the preamble
to the 1993 Constitution, which calls all residents of the state a“multinational people”
united by a common destiny on their land. The Constitution also officially approves
the historically established state unity based on the generally recognized principles
of equality and self-determination of peoples, the historical memory of ancestors and
sovereign statehood. In the established constitutional system and legislation, Russia
recognizes a special status of Indigenous peoples called “national minorities.” It forms
a system of their special rights. These special rights are intended to overcome the
formal legal equality of all citizens before the law to smooth out the actual differences
in the social, economic, political, and cultural status of national minorities.” Thus, the
Russian state acknowledges certain ethnic groups and establishes their constitutional
and legal status which guarantees harmony of the legal and actual equality of all
peoples, nations, and groups in a civilized society.”® The main characteristics that justify
legal status of indigenous peoples are: living on ancestral lands, subsistence and ethnic
economics as well as ethnic identification.

The most distinctive concept of the Russian constitutional law is the “ethnic
minority” used in different Russian laws and identifying the ethnic community
numbered less than 50 thousand as indigenous peoples. Legal status of indigenous
peoples is established in federal legislation and in the legislation of the Russian
regions, while the status of other ethnic minorities is regulated fragmentarily. The
unique feature of the Russian legal system is that the status of indigenous peoples
is related to the size of this ethnic community, which predetermines the possibility/
impossibility of a policy of positive discrimination concerning this community.

2.3. Tribes and Linguistic Groups in India
The most “colorful” ethnic and cultural composition of the population is in India,
which is one of the vivid examples of a multinational society.” It is difficult to name the

Gladun, E., & Zadorin, M. (2023). The System of Indigenous Peoples’ Protection in BRICS States: An
Overview of Legal and Litigation Support. BRICS Law Journal, 10(4), 121-141.

Vitruk, N. V. (2001, March 30). From the Transcript of the Round Table Meeting “Council of Europe Stand-
ards in the Field of Protection of National Minorities and Russian Practice.” Institute for Law and Public
Policy. http://www.ilpp.ru/proiects/index.htmn. (In Russian).

Lijphart, A. (1996). The Puzzle of Indian Democracy: A Consociational Interpretation. American Polit-
ical Science Review, 90(2), 258-268.
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exact number of ethnic groups in this country since the main feature of social groups
and territorial organization here is considered not ethnic but religious (confessional).
According to the 2011 census, the population of India amounted to 1210.2 million
people,® while the indigenous peoples make up only 8% of India’s citizens. At the
same time, the official status of the indigenous peoples (“Scheduled tribes”) is received
only if they are registered in the so-called “List of scheduled tribes” published at the
federal level.

Another peculiarity of India is its caste system, which divides the society and
creates religious, cultural and linguistic differences. The Constitution of India,
enshrining the principle of federalism and proclaiming India in Article 1 as a“Union
of States,””" does not directly establish the ethnic basis of the federal division in
the country. Moreover, the Constitution, despite the multiethnic composition of
the population of India, does not define the country as a multinational state and
generally avoids mentioning the ethnic (or national) stratification of the population
since caste and religious identity come to the fore.

India has the most remarkable linguistic diversity of all the BRICS countries and
the world. The country’s population speaks 448 languages (which together have
about 2,000 dialects and vernaculars).” Linguistic criteria began to have significance
for the legal status of nationalities after the administrative-territorial reform of 1956 —
most of the Indian states were formed depending on the dominant language in
a particular territory.” To sum up, ethnic identification is of secondary importance
in India and the ethnicity of indigenous peoples is determined by the state on the
basis of language and religious peculiarities.

2.4. Ethnic Groups of China

In China, the dominant ethnic group, the Han Chinese, makes up 92% of the
population. However, there are also 55 officially recognized ethnic minority groups
in the country, most of which have historical regions of residence.”* At the same
time, the distribution of ethnic groups is highly uneven. For example, in the Tibet
Autonomous Region, almost 92% of the population are ethnic Tibetans, and only 8%

 Office of the Registrar General and Census Commissioner, India, Ministry of Home Affairs. (2011,

March 31). Census 2011: Provisional Population Totals. Census of India. https://censusindia.gov.in/
census.website/

Constitution of India, 1950. India Code. https://www.indiacode.nic.in/bitstream/123456789/19151/1/
constitution_of_india.pdf

Republic of India. (n.d.). Ethnologue. https://www.ethnologue.com/country/IN/

Salikov, M. S. (Ed.). (2014). Ethnicity. Culture. Statehood. Problems of Ethnic Federalism in the 21* Cen-
tury: Monograph (pp. 131-132). Publishing House of the Educational and Methodological Center of
the Ural Federal University. (In Russian).

National Bureau of Statistics of China. (2011, April 28). Communiqué of the National Bureau of Statis-
tics of People’s Republic of China on Major Figures of the 2010 Population Census (No. 1). National Bureau
of Statistics of China. http://www.stats.gov.cn/english/NewsEvents/201104/t20110428_26449.html
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are Han, while the region occupies almost a quarter of China’s territory. In the East,
vast territories are occupied by the historical region of Xinjiang (East Turkestan, 17%
of the country’s area) — the “small homeland” of the Muslim Uyghurs and a number of
other national minorities. The Han Chinese make up less than half of the population
here, numerically inferior to the Uyghurs.”

One of the leading constitutional goals of multinational China is to “preserve
national cohesion” and “equality of all nationalities,” as well as the preservation of
a single multinational state based on economic, political and cultural unity in which
the entire population of the country is considered as the “Chinese nation."The status
of a “united nation” means the unity of all peoples living on the territory of the
People’s Republic of China (PRC), while the Chinese nation also unites all ethnic
groups since they are “contributed to the history of the country.’That is, the form of
self-determination of all nationalities inhabiting China has become their inclusion
in the PRC. Article 4 of China’s Constitution confirms this concept and establishes
a ban on discrimination on the basis of nationality but guarantees certain rights
of national minorities. Such rights include language rights and the right to create
autonomies (part 3 of Article 4 of the Constitution).”

Thus, the concept of ethnic identity is very vague in China compared to the
concept of national identity and the first one is mostly perpetuated to the language
and ancestorial lands.

2.5. South Africa’s Ethnic Diversity

South Africa, known as the “Rainbow Nation,” is ethnically, religiously and
linguistically diverse. In South Africa, ethnic differences have a racial basis. More
than 80% of the population are Africans (in official South African terminology -
“black”), approximately 8.5% are descendants of European migrants (“white”), as well
as mulattos, or “coloreds” — descendants of people born in mixed African-European
marriages.” The African population lives mainly in the East of the country, while
in the west, the majority of residents are mulattos. Ethnic (or racial) groups are
perceived by South African society as relatively autonomous political segments
with a pronounced racial self-awareness which primarily is a result of the apartheid
policy. However, the racial groups of South Africa are also heterogeneous in terms
of ethnic and linguistic composition. The most widely spoken language is Zulu, but
itis the native language of only a quarter of the population (although most citizens
understand it). Language affiliation became a law-forming factor of ethnicity in

* Mochalov, 2017.

* Constitution of the People’s Republic of China, 1982. The State Council of the People’s Republic of

China. https://english.www.gov.cn/archive/lawsregulations/201911/20/content_WS5ed8856ec6d0-
b3f0e9499913.html

77 Statistics South Africa. (2011). Census 2011: Census in Brief. Statistics South Africa. http://www.statssa.

gov.za/census/census_2011/census_products/Census_2011_Census_in_brief.pdf
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1993-1994 when socio-political movements demanded the implementation of the
principle of self-determination and the formation of a “national state.”

In accordance with the current Constitution of South Africa (part 3 of Article 9),
“unfair direct or indirect discrimination by the state, including on the basis of ...
race ... ethnic and social origin, color ... religion, belief, culture, language and origin”
is prohibited. Analyzing the Constitutional Court’s decisions and the provisions of
part 3 of Article 9 of the South African Constitution,” it can be concluded that ethnic
diversity in the state is not denied. However, the principle of “unity in diversity” is
decisive in forming state policy, as opposed to the policy of apartheid. Considering
that the ideology of apartheid was based on racial and ethnic segregation, the new
constitutional value of the state is a “single nation.”“Ethnic identity” is not a legal
status of any social group, the state only recognizes and ensures the cultural and
linguistic rights of certain groups of the population.

Conclusion

It is evident that all BRICS countries have a complex ethnic composition and
specific constructions based on ethnicity, the foundations of which are reflected in
the fundamental law. A general conclusion can be made that external conditions
for existing ethnic groups in the state can be different, and ethnic groups manifest
their ethnic identity and self-awareness in various ways. Nevertheless, the state
constructs the constitutional and legal status of these ethnic groups in the formed
constitutional systems and principles, taking into account ethnic identification.
It is possible to determine ethnic identity and self-awareness through empirical
observations, in the process of dialogue and other ways of expressing an opinion
that help establish what a person means when asserting his or her ethnic affiliation.
Sometimes, a situation arises where marginalization, social and economic problems,
along with the desire to recognize and protect their collective and individual
rights, to preserve the continuity of their culture, encourage local communities to
declare that they identify themselves as special ethnic groups, meet the primary
criterion identified at the international level and, therefore, can claim protection of
fundamental rights. The well-known Russian ethnographer A.V. Golovnev also links
the variability and renewability of ethnicity with a “personal and group strategy of
self-determination,” in which “common understanding and trust are realized,” and
“resources for self-realization and positioning” are drawn.”

*  Mochalov, 2017.

Constitution of the Republic of South Africa, 1996. South African Government. https://www.gov.za/
documents/constitution/constitution-republic-south-africa-1996-04-feb-1997

Golovney, A.V. (2012). Ethnicity: Stability and Variability (Experience of the North). Etnograficheskoe
obozrenie, 2, 3-12. (In Russian).
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If legal norms, primarily in the constitutions, are formulated on the essence of
ethnicity, its physiological, historical, cultural, value and other features it will be
possible to make the connection of individuals (in particular, indigenous peoples) with
the existing ethnic policy and law more stable, ensure the inclusion of representatives
of all ethnic groups that make up the united nation of the state in legal, administrative
and social processes, make the socio-political goals and values of the state more
understandable and close to all citizens and thereby guarantee more effective law
enforcement and commitment to national values and development goals, while at the
same time preserving and supporting their own ethnic identity, expressing it through
culture, traditions, languages and other ethnic characteristics that are a significant
contribution to the sustainable development of the entire society.
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Introduction

In the mid-1990s as part of the Uruguay Round negotiations under the General
Agreement on Tariffs and Trade (GATT) there was strong optimism associated with
the widespread belief that it would set new universal and fair-trade rules. Broad
comprehensive trade sanctions and trade wars would disappear and international
trade goods and services would be separated from politics. That is, with the exception
of trade in goods and services, which is clearly of military and dual-use items, and
several other clearly defined specific cases (the use of prison labor for production,
child labor, etc.), merchants would be able to choose their trading partners freely,
regardless of the political opinion of purchasing countries. International negotiations
on new rules of international trade would become transparent as well.

Indeed, due to the results of the Uruguay Round negotiations the WTO was
created, as well as a lower level of customs duties on goods, which was presented as
a great success of global development. There was moderate liberalization of certain
rules of international trade in services as well. But was not the positive impact of
these events for international trade and development overestimated? What is the
point of the lower duties on goods (and some technically more liberal rules for trade
in services), when the purchase is virtually impossible due to economic sanctions
imposed by politicians?

Within the framework of the WTO Uruguay Round, the existing GATT rules, dating
from 1947, about the possibility of the establishment of any restriction on international
trade based on the “security” and “emergency in international relations” were left
unchanged. Moreover, these rules adopted in 1947, with the creation of the WTO in
1995, were extended to trade in services. Can we say that if the world continues to trade



BRICS LAW JOURNAL  Volume 11 Issue 4 (2024) 36

on the basis of the legal standards of 1947, the real international trade rules are based
on principles of the era of a divided world and the Cold War? The fact is that, nothing
has changed since 1947, and we must continue to do business in the spirit of 1940s
standards. Alternatively, if the political standards of the 1940s are redundant, why is
this not legally fixed by adjusting the legal documents composed that time? My first
argument is that almost all world developing countries are likely to agree to refuse
using sanctions as a tool of international policy. The active use of economic sanctions
as a method of international policy is based on the will of a coalition of developed
countries. De facto, economic sanctions is a tool used by developed countries in order
to brake the economic growth of developing countries. Their aim is to prevent the latter
from reducing its backlog so as to catch up with more developed countries. Thus, it
reduces the speed of the overall progress of the global economy. At the same time, the
economic development of politically loyal foreign regimes is promoted, even if they
are odious, which is essentially a monopoly on the development, and the elimination
of the interstate fair competition in the development.

My second argument is that neither national nor international courts provide
a real defense against unilateral economic sanctions. Unilateral economic sanctions
imposed by developed countries against developing countries could provoke the
collapse of unified world trade and spilt into several trade megablocks. It's senseless
for most developing countries to adhere to WTO rules, because the retaliation system
in WTO law is designed to protect developed countries in mutual trade with each
other plus with several of their major trade partners from the list of developing
countries. In the system of megablock split, even though the WTO formally remains,
WTO law will regulate only minor secondary trade issues, but the primary regulation
of international trade will go into mega-block law. However, the real power of the WTO
as a much more unified system of international trade rules could be kept through
a switch to plurilateral agreement development ideology. The signatories of the latter
will refuse to use in mutual trade out with direct war or the scope of proper United
Nations Security Council Resolutions the GATT Article XXI(b)(iii), (c) and GATS Article
XIV bis(b)(iii), (c) respectively provisions related to emergency in international relation
exceptions, and maintenance of international peace and security exceptions.

1. What Is Meant by “Economic Sanctions”
and “Unilateral Coercive Measures”?

There is neither official determination nor academic consensus related to the
differentiation of such terms as “economic sanctions” and “coercive measures” in
trade. In practice, they often are used as synonyms.

Hufbauer et al. define economic sanctions to mean

the deliberate, government-inspired withdrawal, or threat of withdrawal,
of customary trade of financial relations. “Customary” does not mean
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“contractual”; it simply means levels of trade and financial activity that would
probably have occurred in the absence of sanctions.’

Carter offers a definition of the term “economic sanctions” to mean “coercive
economic measures taken against one or more countries to force a change in
policies, or at least to demonstrate a country’s opinion about the other’s policies.”
The terms “economic boycott” and “embargo” are often used interchangeably with
“economic sanctions.”” Malloy uses the term “economic sanction” to refer to any
country - specific economic or financial prohibition imposed upon a target country
or its nationals with the intended effect of creating dysfunction in commercial and
financial transactions with respect to the specified target, in the service of specified
foreign policy purposes. The term“sanction”in the present context therefore includes
arange of trade and financial measures that may be imposed in varying combinations
and administered by a number of agencies.’ Taylor says that the term “sanctions” is
one of the more confused to have entered the discourse of international politics. For
the purposes of his study he defines sanctions as “an economic instrument which is
employed by one or more international actors against another, ostensibly with a view
to influencing that entities foreign and/or security behavior.” Taylor also classified
sanctions’scholars into three academic schools:

a) “the sanctions don’t work” school (Johan Galtung, Margaret Doxey, Donald L.
Losman, Robert A. Rape, Richard N. Haass, Reed M. Wood);

b) “the sanctions as symbols” school with a separate international symbolism
and domestic symbolism issues (Hedley Bull);

¢) “the sanctions can work” school (David Mitrany, T. Clifton Morgan, Valerie L.
Schwebach, Hufbauer-Schott-Elliott-Oegg).’

We define economic sanctions as

full of partial restrictions of free movement of goods, freedom of movement
for workers, right of establishment and freedom to provide services and free
movement of capital if their lift is caused by fulfilling some political demands
by the government of the target country.

Several recent United Nations documents help us to better understand the
terminological aspects of economic sanctions and similar terms.

The term “unilateral coercive measures” has been used broadly to include

"

measures such as “unilateral economic sanctions,” “unilateral economic measures

”

Hufbauer, G., Schott, J., Elliott, K., & Oegg, B. (2009). Economic Sanctions Reconsidered (3" ed., p. 3).
Peterson Institute for International Economics.

Carter, B. (1998). International Economic Sanctions: Improving the Haphazard U.S. Legal Regime
(pp. 4-5). Cambridge University Press.

Malloy, M. (2000). The Many Faces of Economic Sanctions: Efficacy and Morality. Global Dialogue,
2(3), 1-10.

Taylor, B. (2010). Sanctions as a Grand Strategy (pp. 10-12). Routledge.
° Id.pp.18-23.
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and “coercive economic measures” in various studies, as well as in United Nations
documents and resolutions. To date, the term “unilateral coercive measures” does
not seem to have a commonly agreed-upon definition.” The most commonly-used
definition of the term is“the use of economic measures taken by one State to compel
a change of policy of another State”” Some studies, however, tend to hold the view
that the term“unilateral” may be used in a broader sense to include states, groups of
states and “autonomous” regional organizations, unless such measures are authorized
under Chapter VIl of the Charter of the United Nations. For example, Portela stated
that“... one can distinguish the unilateral sanctions practice of individual states
and organizations — such as the EU, the US, Canada or Japan - from the mandatory
sanctions of the Security Council” The working definition of the term “unilateral
coercive measures” preferred for the purposes of the study by the Human Rights
Council Advisory Committee was
the use of economic, trade or other measures taken by a State, group of States or
international organizations acting autonomously to compel a change of policy
of another State or to pressure individuals, groups or entities in targeted states to
influence a course of action without the authorization of the Security Council’
However, it is important to notice that to offer personal definitions of the term
“economic sanctions,” “coercive measures,’ etc. is not conventional in academic
research. Some scholars prefer to avoid defining such terms formally, and concentrate
on analyzing targets and aims. Books written by Eyler’ and Selden' are good examples
of such approach.

UN General Assembly Human Rights Council. (2013, June 24). Proceedings of the Workshop on the Var-
ious Aspects Relating to the Impact of the Application of Unilateral Coercive Measures on the Enjoyment
of Human Rights by the Affected Populations in the States Targeted (A/HRC/24/20). UN Official Docu-
ments. https://documents.un.org/doc/undoc/gen/g13/149/93/pdf/g1314993.pdf; see also the pre-
sentation made by Antonios Tzanakopoulos. Tzanakopoulos, A. (2014). Workshop on the Impact of the
Application of Unilateral Coercive Measures on the Enjoyment of Human Rights by the Affected Popula-
tions, in Particular Their Socioeconomic Impact on Women and Children, in the States Targeted. Office
of the High Commissioner for Human Rights. http://www.ohchr.org/EN/NewsEvents/Seminars/Pag-
es/Workshop23May2014.aspx

Lowenfeld, A. F. (2002). International Economic Law (p. 698). Oxford University Press.

Portela, C. (2014, March). The EU’s Use of ‘Targeted’ Sanctions: Evaluating Effectiveness (CEPS Working
Document No. 391). CEPS. https://www.ceps.eu/system/files/WD391%20Portela%20EU%20Target-
ed%20Sanctions.pdf

UN General Assembly Human Rights Council. (2015, February 10). Research-Based Progress Report of
the Human Rights Council Advisory Committee Containing Recommendations on Mechanisms to Assess
the Negative Impact of Unilateral Coercive Measures on the Enjoyment of Human Rights and to Promote
Accountability (A/HRC/28/74, paras. 7-9). UN Official Documents. https://documents.un.org/doc/
undoc/gen/g15/022/08/pdf/g1502208.pdf

Eyler, R. (2007). Economic Sanctions: International Policy and Political Economy at Work. Palgrave
Macmillan.

Selden, Z. (1999). Economic Sanctions as Instruments of American Foreign Policy. Praeger Publishers.
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Counsellorin the WTO Maarten Smeets, speaking of the main purpose of sanctions,
expressed an opinion that trade sanctions result from political decisions to act against
another country. They are meant to isolate a country economically, thus providing one
way of expressing disagreement with a country’s policies. The objectives of sanctions
vary for each individual case, but generally are related to achieving changes in the
internal or foreign policy of the target country. Economic sanctions should be seen
as an instrument to exert pressure to bring about such policy changes. The objectives
of sanctions can range from the “soft,” i.e., simply expressing dissatisfaction with
a country’s behaviour, to the “hard,” i.e., securing a fundamental change in such
behaviour. Trade sanctions are thus an economic instrument for achieving political
objectives. The more ambitious the objectives, the larger the sanctions package
should be. Nevertheless, experience shows that even when full-scale sanctions are
applied and a country seems to be totally isolated, there is still no guarantee of
success. Although sanctions are politically popular, the empirical evidence suggests
that the number of successful sanctions campaigns is limited.”

Economic sanctions, which are in practice now, in most cases, are a widespread
type of unilateral coercive measurers. | am convinced that the most complete and
detailed analysis of these measures is carried out by the Special Rapporteurs on the
negative impact of the unilateral coercive measurers under the Office of the United
Nations High Commissioner for Human Rights (OHCHR) in their annual reports. In the
academic literature one can often find references to their reports for individual years,
but we found comprehensive summaries of these reports for several years, despite
the fact that these reports had a different focus in different years. I'm convinced that
the significance of these reports in political and legal science is underestimated.
Therefore, | decided to fill this gap, that is, to summarize at least the most important
key provisions in my opinion of these annual reports for 2015-2024.

According to Idriss Jazairy, who served as the Special Rapporteur from May 2015
to March 2020, a variety of the expressions are being used to refer to unilateral
coercive measures. Some refer to them as“sanctions,’ others as “restrictive measures”
and others still use them interchangeably or jointly as, for example, “restrictive
measures (sanctions).”The term “restrictive measure” does not carry the same ethical
overtones of punishment as “sanctions.” However, this term eschews the mention of
“unilateral,” which itself raises the issue of legitimacy of such measures since what is
unilateral can, in given circumstances, lack legitimacy. The term “unilateral coercive
measures,” though more cumbersome, has the advantage of not prejudging any of
the aforementioned, rather controversial, issues.”

Smeets, M. (2000, Summer). Conflicting Goals: Economic Sanctions and the WTO. Global Policy Dia-
logue, 2(3), 119-128.

UN General Assembly Human Rights Council. (2015, August 10). Report of the Special Rapporteur on
the Negative Impact of Unilateral Coercive Measures on the Enjoyment of Human Rights, Idriss Jazairy
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Another possible terminological economic sanctions-related confusion refers to
distinction between the terms “retorsion,”“retaliation” and “reprisals.”

Retorsion refers one country to applying pressure on a second country, which
may or may not be in breach of its international obligations, without the source
country itself suspending any international obligation owed to the target country.
Retaliation refers to the lex talionis, which demands that a wrongdoer be inflicted
with the same injury as that which he has caused to another. It may thus be used to
describe a suspension by a source country, by way of a unilateral coercive measure,
of its international commitments selectively against the target country to an extent
that is proportionate with the wrongful act of the latter, thus staying within the
alleged bounds of legitimacy. Finally, the concept of reprisal, traditionally used to
cover otherwise unlawful action, including forcible action, taken by way of self-
help in response to a breach, is now mostly used to refer to action taken in time of
international armed conflict. In that context, reprisals have been defined as “coercive
measures which would normally be contrary to international law but which are taken
in retaliation by one party to a conflict in order to stop the adversary from violating
international law.™

Unilateral coercive measures may be invoked for political motives or for reasons
pertaining to human rights. It is recognized that they are not legitimate if they pursue
an economic objective of the source country or group of countries. International
law will only consider such measures as legitimate if: (a) they are a response to
a breach of the international obligations of the target country; and (b) the breach
of such obligations causes injury on a State or group of States giving them the
right to retorsion/retaliation. The notion of extraterritorial source of injury giving
rise to the right to retorsion/retaliation is clear for political or commercial disputes,
but less so for claims of violations of human rights overseas. Be that as it may, the
measures taken by the aggrieved State(s) might have been qualified as wrongful
had it not been for the fact that they are a proportionate response to a breach of the
international obligations by the target country. This legitimacy would also depend on
the source countries having given due notice to the target country to have to comply
with its international obligations. However, the legitimacy of retorsion/retaliation
may be put in doubt if the negative human rights impact of the unilateral coercive
measures undermines basic human rights or if the measures are pursued indefinitely
without any progress in achieving their proclaimed objective. Thus, human rights
law mitigates the rigors of international law."”

Next year (2016) Jazairy paid attention to the fact that

(A/HRC/30/45, para. 20). UN Official Documents. https://documents.un.org/doc/undoc/gen/
g15/177/05/pdf/g1517705.pdf

UN General Assembly Human Rights Council, 2015, para. 37.
15 ’d
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The International Court of Justice has already considered the legality of
economic sanctions under public international law. Called to rule on, inter
alia, the legality of acts of “economic pressure” exercised by the United
States of America against Nicaragua, the Court stated that “a State is not
bound to continue particular trade relations longer than it sees fit to do so,
in the absence of a treaty commitment or other specific legal obligation.”
This suggests that the freedom to impose measures restricting trade with
a targeted State is circumscribed to situations where such measures would
not involve a violation of existing treaty obligations. This leaves the Court
much to decide upon as regards unilateral coercive measures, their legality or
otherwise under public international law, and their conformity or otherwise
with human rights, including an assessment of the legal significance and
consequences of repeated resolutions of the General Assembly condemning
recourse to unilateral coercive measures.™
In his 2017 report Jazairy concluded that
most international businesses, while legally not subject to the jurisdiction of
the targeting State, will in practice be unwilling to entertain any economic
relations with parties in the targeted State that might lead to their “violating”
the provisions of the extraterritorial sanction regime - and thus might
jeopardize their ability to pursue their own business activities in the targeting
State. This has led to the damaging practice of over-compliance by trading
partners of targeted countries. The result is a de facto blockade of the target
State, voluntarily complied with by economic actors that are not even legally
subject to the jurisdiction of the targeting State. The distinct additional
impact of extraterritorial sanctions may also be related to their effects on the
targeted State’s ability to gain access to international financial institutions,
foreign financial markets and international aid. As an example, the impact of
the extraterritorial sanctions imposed on Cuba by the United States (before
their lifting, de jure rather than de facto, in 2016) on the country’s ability to
conduct commerce with the outside world and access international financial
markets has been described as amounting de facto to a global embargo. The
Helms-Burton Act had the effect of blocking access by Cuba to global financial
institutions, as well as to access to the SWIFT financial messaging system,
which had severe effects in the context of the economic crisis of Cuba.”
According to Jazairy's following year (2018) report,

UN General Assembly Human Rights Council. (2016, August 2). Report of the Special Rapporteur on the
Negative Impact of Unilateral Coercive Measures on the Enjoyment of Human Rights (A/HRC/33/48, para. 22).
UN Official Documents. https://documents.un.org/doc/undoc/gen/g16/171/14/pdf/g1617114.pdf

UN General Assembly Human Rights Council. (2017, July 26). Report of the Special Rapporteur on the Nega-
tive Impact of Unilateral Coercive Measures on the Enjoyment of Human Rights (A/HRC/36/44, paras. 27-28).
UN Official Documents. https://documents.un.org/doc/undoc/gen/g17/224/28/pdf/g1722428.pdf
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When sanctions, especially those purporting to have extraterritorial effect, are
used as a routine foreign policy tool against each and every State, Government or
entity that the most prolific sanctions user unilaterally determines, on the basis of
questionable “evidence” or mere suspicions or allegations that a corrupt regime
engaged in malign activities is attempting to subvert Western democracies, the
very architecture of the international system based on the Charter of the United
Nations and the International Bill of Human Rights is at risk. It will be increasingly
difficult to maintain an international order allowing for international cooperation
and understanding, effective respect for and promotion of human rights, or
even mere coexistence among States, if sanctions and embargoes grounded in
the rhetoric of confrontation become commonplace tools and take precedence
over normal diplomatic intercourse.”

In his 2019 report, Jazairy conducted a detailed analysis of the current economic
sanctions that various countries have imposed against Iran, Cuba, Venezuela, Russia,
Qatar, Palestine, Syria and Yemen. In particular,

It should be recalled that the Special Rapporteur on the situation of human
rights in the Palestinian territories occupied since 1967 has found that the blockade
constitutes collective punishment of the people of Gaza, contrary to Article 33 of
the Geneva Convention relative to the Protection of Civilian Persons in Time of War
(Fourth Geneva Convention) (A/70/392, para. 22, and A/73/175, para. 30). The Special
Rapporteur also cannot but draw attention to an alarming recent report in which the
United Nations Relief and Works Agency for Palestine Refugees in the Near East states
that more than one million people in Gaza - half of the population of the territory —
may not have enough food by June 2019 as a result of the blockade coupled with
other factors such as successive conflicts that have razed entire neighbourhoods
and public infrastructure to the ground ... Rejection of the United States embargo
on Cuba has become so widespread within the international community that in
2018 a near-universal consensus was reached by the General Assembly. Moreover,
successive Assembly resolutions nominally concerned with the Cuban embargo
actually have a broader scope and broader implications, since they contain language
that clearly applies to unilateral coercive measures in general, whatever the context.
In its resolutions, the Assembly calls on all States to refrain from using unilateral
coercive measures. The measures condemned are laws and regulations adopted by
States the extraterritorial effects of which affect the sovereignty of other States, the
legitimate interests of entities or persons under their jurisdiction and the freedom
of trade and navigation.”

18

UN General Assembly Human Rights Council. (2018, August 30). Report of the Special Rapporteur on the
Negative Impact of Unilateral Coercive Measures on the Enjoyment of Human Rights (A/HRC/39/54, para. 29).
UN Official Documents. https://documents.un.org/doc/undoc/gen/g18/264/85/pdf/g1826485.pdf

UN General Assembly Human Rights Council. (2019, July 5). Negative Impact of Unilateral Coercive Mea-
sures on the Enjoyment of Human Rights — Report of the Special Rapporteur on the Negative Impact of
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Jazairy also offered to include to the draft General Assembly declaration on

unilateral coercive measures and the rule of law the provision that

Unilateral coercive measures requiring extraterritorial application to third
parties of laws adopted by a source country against a target country, and
which call for secondary sanctions on such third parties in case of non-
compliance, are unlawful under international law.”

In March 2020, the newly appointed UN Special Rapporteur on the negative

impact of the unilateral coercive measurers Alena Douhan in her first annual report
stated that

The extraterritorial effects of unilateral sanctions raise special concerns for
the Special Rapporteur due to the increasing number of reported cases of
human rights violations. This includes the broad scope of aspects, starting
from the general notion of extraterritoriality as regards unilateral action, the
legal qualification of extraterritorial activity, the impact of extraterritorial
application on third States, their nationals and legal entities, and various
aspects of overcompliance ... The Special Rapporteur insists that economic
sanctions today can often be qualified as unilateral coercive measures that
undermine normal inter-State relations and the rule of law and that bear
enormous humanitarian costs.”

In report the following year (2021) Douhan underlined that

The Special Rapporteur notes that the traditional approach of the 1970s,
that a legitimate (proper) purpose or motive can justify the use of coercion,
was repeatedly used when seeking to justify the concept of humanitarian
intervention in the 1990s. However, no grounds for this approach can be found
in international law ... The Special Rapporteur recalls the existence of general
consensus on the illegality of the application of extraterritorial sanctions from
the side of legal doctrine, among directly targeted States and also among
countries traditionally viewed as imposing sanctions ... The Special Rapporteur
recalls that in accordance with the draft articles on responsibility of States for
internationally wrongful acts, countermeasures may only be taken by the directly
affected States in response to a violation of an international obligation in order

20

21

Unilateral Coercive Measures on the Enjoyment of Human Rights (A/HRC/42/46, paras. 39, 44). UN Offi-
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to restore fulfilment of that obligation; the measures must be temporary and
proportionate to the violation, and must not violate human rights, peremptory
norms of international law or humanitarian law ... The Special Rapporteur
also notes the need to observe other norms of international law when taking
unilateral action. In particular, customary norms on the immunity of State
property provide for the immunity of central bank assets and property used
for public functions as belonging to the corresponding State rather than to its
Government or any individual ... Unilateral measures may be taken by States
or regional organizations in compliance with international legal standards only:
that is, they are taken with the authorization of the Security Council acting
under Chapter VIl of the Charter of the United Nations in response to a breach
of peace, a threat to peace or an act of aggression, and they do not violate
any international treaty or customary norm, or their wrongfulness is excluded
in accordance with international law in the course of countermeasures in full
compliance with the rules of law of international responsibility. Unilateral
sanctions that do not satisfy the above criteria constitute unilateral coercive
measures and are illegal under international law.”
In her report (2022) Douhan stated that

The Special Rapporteur joins the position of many States that the legality of
secondary sanctions imposed extraterritorially is doubtful in international
law, firstly in view of the questions that are often raised about the legality
of unilateral primary sanctions; secondly because the extraterritorial
enforcement of unilateral sanctions is widely deemed as infringing on the
sovereignty of other States by violating the legal principles of jurisdiction
and non-intervention in the internal affairs of States; and thirdly because of
conflicts with the obligations of sanctioning States under international trade
law, friendship and commerce treaties, international investment agreements
and the International Covenant on Civil and Political Rights. She highlights that
foreign targets of secondary sanctions are generally not charged with crimes
or tried, and are thereby denied the due process rights enshrined in Articles
14 and 15 of the International Covenant on Civil and Political Rights (ICCPR).
Despite this, given the enormous expansion in the use of primary sanctions in
recent years, the use of secondary sanctions has grown considerably and the
fear of being targeted by them has reinforced a global trend of overcompliance
with primary sanctions. Moreover, she notes that the growing use of secondary
sanctions raises the prospect for overcompliance with them as well, indeed,
the potential for tertiary sanctions against parties that trade with the targets
of secondary sanctions has already been reported ... The Special Rapporteur
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notes that initiatives by States to diminish overcompliance have been sporadic
and modest, and there is no indication that sanctions are being designed to
minimize it. Indeed, four key drivers of overcompliance remain in place: the
complexity of sanctions regimes; the vagueness of their provisions; tough
enforcement measures; and threats of secondary sanctions or criminal or
civil penalties. As earlier sanctions remain unclear, evidence that more recent
sanctions also lack clarity is the overcompliance that occurs with them as well,
all while enforcement has become harsher.”
In 2023, Douhan reported that

The global community is currently facing the expansion and increasing
complexity of various forms of unilateral sanctions regimes applied to
governmental and non-governmental actors and economic sectors, in addition
to threats of secondary sanctions, civil and criminal penalties for violations
or the circumvention of sanctions and the growing use of zero-risk policies
and overcompliance by banks, producers of goods, transport and insurance
companies and other private actors. Unilateral sanctions and overcompliance
have a detrimental impact on the implementation of all aspects of the right
to health of all people in the countries under sanctions, including access to
adequate medicine, health-care facilities, medical equipment and qualified
medical assistance; the prevention and control of disease; and an adequate
number of health professionals with access to training and up-to-date
scientific knowledge, technologies, research and exchange of good practices.
Such sanctions also affect all relevant underlying rights, including the rights
to adequate food, clean water, sanitation, electricity and fuel, to freedom of
movement and to a favourable environment, economic and labour rights and the
elimination of poverty. Women, girls, children, persons with disabilities, persons
suffering from rare and severe diseases, older persons and socioeconomically
marginalized groups are the most vulnerable in the face of unilateral sanctions.
Increasing mortality rates, reduced life expectancy, the rising prevalence of
physical and mental health conditions and disabilities due to the lack of timely
diagnosis and treatment and increasing physical and psychological suffering
are only some of the serious tangible consequence. These constitute violations
of human rights, such as the rights to life and to freedom from torture and
inhuman treatment, and the principle of non-discrimination.*
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In her last available report (2024), Douhan stated that

Despite three calls for contributions sent by the Special Rapporteur (for the
development of the methodology, the establishment of the monitoring tool
and the collection of information), no evidence has been received of any
initiatives by sanctioning State to monitor and assess the humanitarian impact
of their unilateral measures, despite their obligation under the principle of due
diligence to take all measures necessary, including by applying humanitarian
precaution to ensure that their activities and activities under their jurisdiction
or control do not affect human rights. The preliminary results of the monitoring
demonstrate the tremendous impact of unilateral coercive measures on all
humanitarian areas (blocks) indicated in the questionnaire and reflect their
destructive effects on the most vulnerable groups (children, women, persons
with disabilities, migrants, refugees, asylum-seekers, internally displaced
persons, persons in extreme poverty).”

2. Broken Windows

Economic sanctions could be theorized within a variety of frameworks. In this
chapter, we look at the broken windows theory as an initial perspective of seeing
how sanctions work. The “broken windows theory” developed by the criminologists
James Q. Wilson and George L. Kelling to fight crime in New York has made its authors
famous. One of the cornerstones of the theory is the idea that offenses of social
order should not be allowed with impunity to anyone. An atmosphere in which law
and order are lacking is like a virus infection which will spread if it is not suppressed.
If some part of the population is allowed to openly to commit offenses and with
impunity, the whole social system instantly becomes destabilized.

In 1982, after another year of record lawlessness in New York City, the two college
professors advanced or, more accurately, rekindled a plausible and uncomplicated
theory that would revolutionize law enforcement in the city: Maintaining public order
also helps prevent crime.”If a window in a building is broken and is left unrepaired,
all the rest of the windows will soon be broken,”Wilson and Kelling wrote.”

Citing Wilson and Kelling (1982) in more detail:

at the community level, disorder and crime are usually inextricably linked, in
a kind of developmental sequence. Social psychologists and police officers tend

UN General Assembly Human Rights Council. (2024, August 9). Monitoring and Assessment of the
Impact of Unilateral Sanctions and Overcompliance on Human Rights — Report of the Special Rappor-
teur on the Negative Impact of Unilateral Coercive Measures on the Enjoyment of Human Rights, Alena F.
Douhan (A/HRC/57/55, paras. 81, 83). UN Official Documents. https://documents.un.org/doc/undoc/
gen/g24/133/16/pdf/g2413316.pdf
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to agree that if a window in a building is broken and is left unrepaired, all the
rest of the windows will soon be broken. This is as true in nice neighborhoods as
in rundown ones. Window-breaking does not necessarily occur on a large scale
because some areas are inhabited by determined window-breakers whereas
others are populated by window-lovers; rather, one unrepaired broken window
is a signal that no one cares, and so breaking more windows costs nothing.
(It has always been fun.) ... A particular rule that seems to make sense in the
individual case makes no sense when it is made a universal rule and applied to
all cases. It makes no sense because it fails to take into account the connection
between one broken window left untended and a thousand broken windows.
Of course, agencies other than the police could attend to the problems posed
by drunks or the mentally ill, but in most communities especially where the
“deinstitutionalization” movement has been strong - they do not.”

| believe that this theory, strangely enough, is applicable to interstate relations in
general and to international economic sanctions in particular. Social disorder is social
disorder regardless of scale, and often there is no significant difference between
development disorders on the local (city) level and the global level.

Imagine, a law that would allow individuals to break windows on Thursdays
or Sundays exists. Or, perhaps, a general law against break windows exists but, in
practice, citizens whose surnames begin with letters A-K, and their relatives, would
not be punished for breaking the windows. It is obvious that other citizens never
stop breaking windows, which would lead to general social disorder. A successful
anti-disorder strategy must be based on zero tolerance.

Analogously, for international relations applications, if we punish countries for
something selectively (e.g., for violation of human rights), such violations will never
stop. Effective anti-violation strategy could be based on punishing all offenders to
everybody. In reality, the cruel government of a developing country, that commit
a human rights violation, is punished only if none of the major world powers support
it. Governments of certain developing countries have no incentives to stop massive
violations of the human rights of their citizens, because they are sure in support by
certain governments in the developed world.

The next aspect worth researching is the behavior of the punishers. Imagine, that
everybody in a troubled city such as Newark or New York City will be punished for
breaking windows, except the officers of the local police departments. It's clear the
windows will continue to be broken. Similarly, in the field of international relations
violations of human rights will never be stopped by economic sanctions, if the
governments imposing sanctions commit the same violations in the territory of other
countries. Developed countries provide the models of behavior, positive or negative,

7 Wilson, J. Q, & Kelling, G. L. (1982). The Police and Neighborhood Safety: Broken Windows. Atlantic
Monthly, 249(3), 29-38.
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for governments of developing countries, as adult people provide such models for
teenagers. So, both sorts of demonstrated models - positive and negative — at some
future time are likely to be repeated by governments of developing countries.
Also, imagine that a joint group of Boston and Detroit local police officers came
to Newark to arrest a local resident for breaking windows in Newark. Such an arrest
will never be effective, because neither Boston nor Detroit police has a legitimate
source of power for operating in Newark. Only local Newark police and, in some
specific cases, the federal government, have legitimate authority for coercion in
Newark. The analogue in international relations means that sanctions will never
be legitimate for people of country A if their outside source is an alliance of several
other countries (like the alliance of Boston and Detroit police working in Newark
arbitrarily) rather than the United Nations Security Council acting on behalf of the
international community as a whole (analogous to the federal government).

3. Sanctions as a Tool of International Policy:
Developed Countries vs Developing Countries

Most countries, for strategic reasons, try to control the export of weapons.
Nevertheless, no other country in the world has imposed so many sanctions and
with such frequency as the United States. As the only superpower and as the most
powerful economy of the world, the United States can unilaterally exercise more
economic power than any other country.”

First of all, we emphasize that economic sanctions are nothing new. In my opinion,
the most extensive empirical study of economic sanctions belongs to a group
of American scientists from the Washington Peterson Institute for International
Economics, including Gary C. Hufbauer, Jeffrey J. Schott, Kimberly A. Elliott and
Barbara Oegg. The first two have been engaged in professional research economic
sanctions for more than 30 years since the early 1980s, the latter two later joined
as co-researchers. Their work® is the gold standard in an academic research of
economic sanctions. As Carter concluded, “there have been numerous studies of
the effectiveness of one or more recent uses of sanctions. The Hafbauer-Schott
study, which ably draws on previous scholarly work, is the most comprehensive!
Selden considered the Hafbauer-Schott study the most comprehensive work on
sanctions to date.” Taylor said that Hufbauer, Schott, Elliott, Oegg “names remain

Osieja, H. (2006). Economic Sanctions as an Instrument of U.S. Foreign Policy: The Case of the U.S.
Embargo against Cuba. Academia.edu. https://www.academia.edu/63768702/Economic_Sanctions_
as_an_Instrument_of _U_S_Foreign_Policy_The_Case_of _the_U_S_Embargo_against_Cuba

* Hufbauer et al., 2009.

Carter, 1998.

' Selden, 1999, p. 8.
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at the very forefront of the sanctions research.”” The last edition of this Hufbauer
et al. study (2007) includes information current through 2006. | extracted the data
for the most recent 20 years period (1987-2006) in as far as | believe that it is more
relevant for analysis of the contemporary world situation. My calculations, based on
the Hufbauer et al. data, have shown that for 20 years (1987-2006) the United States
imposed economic sanctions against other countries 49 times (including 8 times in
the framework of the relevant UN Security Council resolutions).

Talking about sanctions affecting the specific country is rarely politically and
emotionally neutral, even for academics. In a certain situation, they could sincerely
believe for some personal reasons, that some country deserves or does not deserve
sanctions against it. It can have an essential impact on the research results and make
them biased. So, the representative of Algeria in the UN General Assembly was
right when voicing regret at the continued double standards in the proliferation of
country-specific resolutions. Selective resolutions that targeted specific countries
undermined the mandate of the Human Rights Council.”

To avoid such subjective factors, we would like to pay special attention to the question
of how countries voted for politically neutral UN resolutions which were related to
sanctions in general, not against any specific country. The resolutions we speak about
use polite diplomatic language and do not blame anybody for anything. They look like
aneutral impartial test as to whether voting countries believe in general that sanctions are
a good or bad method of international policy. At first, we describe the narrower context
of the UN Human Rights Council, where only 47 UN members vote. Then, we make the
switch to the wider UN General Assembly where all UN members participate.

These resolutions against unilateral coercive measures as such regardless of their
target were adopted by the UN Human Rights Council in 2019, twice in 2020* and
in 2022* have some minor textual differences, but the same spirit. Voting results
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demonstrate that these resolutions were adopted by votes of non-European developing
countries plus Russia minus Marshall Islands which always voted in favour or at least
abstained. All developed countries, European developing countries and Marshall Islands
always voted against.

These results are not a surprise as far as historically similar results have been
demonstrated earlier while the composition of the UN Human Rights Council was
different. Jazairy reported in 2015 that

In this regard, there is a difference in views among Member States as to whether
source countries should simply put “an immediate end to unilateral coercive
measures,”which is the view of target countries and developing countries at large,
or whether such measures should remain a key component of foreign policy
that at best requires a small adjustment to mitigate their adverse human rights
impacts, which is the view of most source countries. This difference in views finds
expression in the polarized voting pattern that has prevailed so far in the adoption
of resolutions pertaining to unilateral coercive measures. For developing States,
adopting guidelines should not signify a recognition of the legitimacy of such
measures as a tool of foreign policy, a position they do not countenance. For the
source countries, mostly advanced States, of which one group has indeed adopted
exhaustive guidelines, the issue might signify no more than sharing such guidelines
with others.”

To look at the broader world picture, let's move forward from UN Human Rights
Council to the UN General Assembly Resolution 75/181 adopted on December 28,
2020, by 131 votes 56 to, with 0 abstention, 6 non-voting.”® All developed countries
and European developing countries voted against the resolution, and the rest of
the world, with few exceptions, voted for.” This position of European countries is
regrettable, since in the past they have been less supportive of the use of sanctions
against developing countries. For example, the US Helms-Burton Act of 1996
imposed penalties on third parties doing business in Cuba, bringing sharp protests
from Canada, Mexico, European countries and many others. On June 4, 1996, the
General Assembly of the Organization of American States passed a resolution
asking for a legal opinion on the embargo from the Inter-American Juridical
Committee. The Committee returned an opinion that Helms-Burton “is not in
conformity with international law.” On November 12, 1996, the UN General Assembly
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the Negative Impact of Unilateral Coercive Measures on the Enjoyment of Human Rights, Idriss Jazairy (A/
HRC/30/45, para. 53). UN Official Documents. https://documents.un.org/doc/undoc/gen/g15/177/05/
pdf/g1517705.pdf

UN General Assembly Human Rights Council. (2020, December 28). Resolution Adopted by the General
Assembly on 16 December 2020 - Human Rights and Unilateral Coercive Measures (A/RES/75/181). UN
Official Documents. https://documents.un.org/doc/undoc/gen/n20/372/60/pdf/n2037260.pdf

Voting Information. (n.d.). United Nations. https://www.un.org/en/library/page/voting-information



Kirill Molodyko 51

adopted a resolution again condemning the embargo by the largest vote ever -
117 ayes, 3 nays and 25 abstentions.” All the European Union countries voted in
the affirmative.”

In 2011, while the discussion in the UN the representative of the United States
said that each State had the right to decide how to conduct its trade policy, and
restricting trade was legitimate when deemed necessary. As part of that strategy,
sanctions were a successful means for achieving foreign policy objectives peacefully,
and were always applied with specific aims in mind, such as restoring the rule of
law and preventing nuclear proliferation or the financing of terrorism. The draft
resolution sought to limit the international community’s means of responding
peacefully to threats, he said, adding that his delegation would vote against it.
Opposing to him, the representative of Mexico reiterated his delegation’s strong
rejection of unilateral coercive economic measures, saying they had no basis in the
United Nations Charter. They had severe human consequences, were in violation of
international law and removed diplomacy as a viable channel for seeking resolution.
Emphasizing that Mexico was historically principled in its opposition to sanctions,
except those resulting from Security Council decisions, he said multilateralism
remained the best way to resolve disputes and ensure peaceful coexistence, adding
that his delegation would vote in favor of the draft.”

In my opinion, such a US-Mexico polemic is a clear demonstration of the
difference between developed and developing countries’ positions in the sphere
of unilateral sanctions. The Harvard University professor Gordon provides a detailed
legal motivation of why US economic sanctions against Iraq violated human rights
so massively and had such catastrophic consequences for national development
that it had all the legal elements of genocide. He supports similar positions by Denis
Halliday, the former UN humanitarian coordinator in Irag, and UN Commission on
Human Rights working paper written by Marc Bossyut who accused the US of
genocide in Iraq earlier. Gordon reminds of impressive US Congressman Ron Paul
words said in the Congress in 2001:

Our sanctions policies undermine America’s position as a humane nation,
bolstering the common criticism that we are a bully with a respect for people outside
our borders. Economic common sense, self-interested foreign policy goals, and
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humanitarian ideals all point to the same conclusion: Congress should work to the
end economic sanctions against all nations immediately.”

Like in the law of armed conflict, in economic sanction relations, UN, under-
standing its lack of power to prevent some situations, attempts at least to reduce
the consequences for the civilian population. Definitely one should welcome such
attempts. At the same time, the International Court of Justice (ICJ) was the sole body
who challenged the concept of “emergency”in connection with international trade
embargos. Such ICJ case-law is exceptionally important for our analysis, because
it touches both human rights and economic sanctions issues at the same time.
In his famous decision of June 27, 1986, the ICJ found that on May 1, 1985, the
President of the United States made an Executive Order, which contained a finding
that“the policies and actions of the Government of Nicaragua constitute an unusual
and extraordinary threat to the national security and foreign policy of the United
States” and declared a “national emergency.” According to the US President’s
message to Congress, this emergency situation had been created by “the Nicaraguan
Government’s aggressive activities in Central America."The Executive Order declared
a total trade embargo on Nicaragua, prohibiting al1 imports from and exports to
that country, barring Nicaraguan vessels from United States ports and excluding
Nicaraguan aircraft from air transportation to and from the United States.*

ICJ interpreted that case based on the mutual US-Nicaraguan 1956 Treaty of
Friendship, Commerce and Navigation, not GATT. ICJ underlined the lack of its
jurisdiction to solve GATT-based disputes.” However, de facto ICJ interpreted GATT,
saying that the burden of proof to justify security restrictions in the Treaty is differ
than in GATT because in the Treaty the word “necessary” is used unlike the word
“consider”in GATT. Also, speaking of Article XXI of the GATT, ICJ says that

This provision of GATT, contemplating exceptions to the normal imple-
mentation of the General Agreement, stipulates that the Agreement is not to
be construed to prevent any contracting party from taking any action which
it considers necessary for the protection of its essential security interests, in
such fields as nuclear fission, arms, etc.

So, the ICJ demonstrates clear doubts that Article XX| of the GATT is related to
trade of non-military goods and services.

In its judgement ICJ alleges that

A State is not bound to continue particular trade relations longer than it sees
fit to do so, in the absence of a treaty commitment or other specific legal
obligation; but where there exists such a commitment, of the kind implied

* Gordon, J. (2010). Invisible War: The United States and the Iraq Sanctions. Harvard University Press.
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in a treaty of friendship and commerce, such an abrupt act of termination
of commercial intercourse as the general trade embargo of 1 May 1985 will
normally constitute a violation of the obligation not to defeat the object and
purpose of the treaty. (Para. 276)

It raises a question about whether GATT and GATS create for their members

a specific obligation to trade. We believe they do.

Such an ICJ decision is also prominent because the Court obliged the US
to award to the Republic of Nicaragua the sum of 370,200,000 United States
dollars, which sum constitutes the minimum valuation of the direct damages,
with the exception of damages for killing nationals of Nicaragua, resulting
from the violations of international law indicated in the substance of this
Memorial. (Paras. 16, 283-285)

However, such sum has never been paid by the US even partially.

4. Megaregionalism, WTO and Sanctions

As WTO Director-General Pascal Lamy reported,

The GATT/WTO'’s traditional mainstay of non-discriminatory trade has
increasingly yielded ground to preferential arrangements. This has occurred
for a complex array of reasons, increasing trading opportunities but also
raising challenges for the core principle of non-discrimination enshrined
in multilateralism. Preferential arrangements established geographically
(among countries) will by definition embody some elements of discrimination.
Agreements focusing on specific issues may or may not be discriminatory.
This will depend on their design. The rise of regionalism raises important
questions both as to the role and the relevance of the WTO. The expansion
of preferential trade opening among subsets of countries may be easier or
politically more attractive, but the economic benefits from such opening may
be less. Governments need to ask themselves if there are good reasons why
the fundamental logic of non-discrimination — a cornerstone of post-war trade
governance — no longer serves a useful purpose. We are also convinced that
once this process of consolidation is under way, members will find it easier
to make progress on re-writing GATT/WTO rules in this area - rules that are
widely regarded as incomplete and ineffectual. The multilateral system will
remain deficient until a real set of disciplines is established to facilitate the
convergence of PTAs with the multilateral trading system.*
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As far as two of four original WTO plurilateral agreements (PTAs) — the International
Diary Agreement and International Bovine Meats (IBM) were terminated in 1997, two
plurilateral agreements remain into force - Agreement on Government Procurement
(GPA) and Agreement on Civil Aircraft. Development of plurilateral WTO agreements
potentially is a good compromise between multilateralism and bilateralism in the
WTO.

Within the framework of the WTO Uruguay Round it was left unchanged the existed
GATT rules, dating from 1947, about the possibility of the establishment of virtually
any restriction on international trade based on the national security or emergency in
international relations. Moreover, these rules in 1947, with the creation of the WTO in
1995, were extended to trade in services. If the world continues to trade on the basis
of legal standards in 1947, the real rules of international trade are rules of the era of
the divided world and the Cold War. If the political standards of the 1940s really done,
why it is not legally fixed by adjusting composed while legal documents?

Conclusion

Economic sanctions also often brutally violate human rights. In fact, this is a mecha-
nism of management of development of individual countries, as they imposed by
the more developed countries in order to brake the development of economically
less developed countries, to prevent the latter to reduce its backlog, to catch up with
more developed countries. Thus, it decreases the pace of the overall progress of the
global economy. At the same time, the economic development of the politically
loyal to the regime promoted, even absolutely odious regimes, which is essentially
a monopoly on the development, the elimination of the interstate fair competition
in the development.

Some tensions related to the international trade of specific goods and services
between developed countries always exist, and the database of WTO Dispute
Settlement Body provides a lot of information on such disputes. However, developed
countries have stopped using really intensive economic sanctions against each other.
At the same time, as we demonstrated, developed countries sincerely believe that
they have the right to impose economic sanctions against developing countries.
It artificially makes economic sanctions “usual,”“ordinary” in international trade.
Moreover, the general atmosphere of the “normality” of economic sanctions,
formed by some developed countries, creates incentives for developing countries
also to impose them against other developing countries. Factually, we observe the
escalation of economic sanctions initially triggered by some developed countries
and then widely expanded which undermine normal international trade.

The fundamental ideological issue is whether the right to foreign trade exists
as a part of national sovereignty. So, is trade a right or reward, privilege for good
behavior? If exists a right for foreign trade, albeit with some reasonable restrictions, like



Kirill Molodyko 55

weapons and dual-use goods, the governments should not have a right for such wide
disproportional interventions into foreign trade like allowed by WTO rules now.

The positive impact of the results of the Uruguay Round is overestimated in the
sense that the benefits of lower tariffs on goods, some technically more liberal rules
for trade in services, if to buy goods/services could be impossible due to economic
sanctions imposed by politicians. With the exception of trade in goods and services
of clearly military use, traders must obtain the right to freely choose their foreign
trading partners. WTO is unnecessary for arranging the trade relationships between
countries with brilliant relations, they can do without the WTO. The role and mission
of the WTO may be unique as a facilitator of international development by building
a trading system between states with complicated political relations.

Doha round exit from the crisis can be achieved by abandoning the ideology of
a binding agreement which requires a consensus of all members of the WTO, which
in many areas is unattainable. To provide real access to foreign trade as a cornerstone
of the sovereignty of developing countries, the WTO needs a shift for plurilateral
agreements. First of the latter should be the anti-sanctions agreement.

At the same time, | would like to note that, unfortunately, BRICS bloc does not
currently offer other developing countries to sign any specific agreements that could
improve their economic situation like the anti-sanctions’agreement signed by BRICS
countries. Key provisions of this potential agreement are the following:

« WTO members, have signed an agreement, waive the right to apply to each
other trade restrictions based on national security and on emergency in international
relations, except for the goods and services of military use specified in the annex
to the agreement;

- the right to the introduction of trade restrictions to the base of state of war is
only limited of direct trade between the warring countries;

- theright to the introduction of trade restrictions to the base of commitments in
the framework of the UN Charter is limited to situations of enforcement of sanctions
under UN Security Council resolution;

- the introduction of an expedited review of the new separate WTO tribunal of
disputes of economic sanctions in violation of the terms of this agreement. This
tribunal is granted to award monetary damages for violations of agreement, the
ceiling of which is fixed in agreement;

- deny of enforcement, as contrary to public order, of decisions of the governments,
courts and tribunals of third countries, if their decisions are based on the application
of economic sanctions against member of the agreement.
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Abstract. This study is devoted to a comparative analysis of different models of
the risk-based approach used in tax administration in the BRICS countries. The risk-
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to this approach, the objectives of the tax administration are to identify, prevent and
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minimize threats to tax security in the course of the implementation of the full range
of administrative functions in the tax sphere, as well as to work towards overcoming
the consequences of the realization of threats. The authors propose the following
points for conducting a comparison of the BRICS countries using tax risk assessment:
the implementation of risk assessment in the practice of tax administration and the
quality of its legislative regulation, the impact of risk indicators on the behavior of
taxpayers and the impact of risk indicators on the effective implementation of tax
control measures. In general, there is a high degree of similarity among all aspects of
the risk-based approaches adopted in the BRICS countries. However, the methods of
implementation and levels of legal certainty in laws differ from country to country.
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Introduction

The improvement of the system of tax control is one of the main tasks required
to achieve the goals of ensuring overall economic security and, more specifically, the
tax security of a state. The tax security of a state is the result of the balance between
countering specific risks on the one hand and the measures taken by the government
to minimize them on the other. The control and supervisory activities of executive
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authorities are an important aspect of the system of measures aimed at protecting
national interests in the financial and economic areas, and actively countering
external and internal threats to such interests. The development of tax control as
well as tax monitoring is recognized by scholars as an integral and unconditional
condition for countering threats to tax security and ensuring the stable functioning
of a state’s financial system.’

The need to ensure compliance with the fiscal interests of the state requires
the transformation of essential approaches to the regulation of tax relations in the
current conditions of dynamically changing economic relations.’ Thus, the current
research focuses on the risk-based approach as one of the basic practical elements
of the tax security of the state.

The risk-based approach involves analyzing each planned and implemented
management decision related to taxation in order to counteract a specific threat
to tax security and the possibility of harming other protected interests.’ Scholars
reasonably emphasize the need for a comprehensive diagnosis of tax security.* Taking
into account the approaches formed in the area of economic security, a “tax security
risk management strategy” entails the recognition, analysis and assessment of the
degree of risk and its acceptability; the development and implementation of measures
to prevent, minimize and manage risk; the elimination of the consequences of threats
and the setting up of management facilities (across both sectors of the economy and
specific taxpayers) according to risk levels. The main factors that help us understand
the implications of using a risk-based approach in the practical provision of tax security
are the quality of its legislative regulation, the implementation of risk assessment
strategies in the practice of tax administration, and the impact of risk indicators on the
behavior of taxpayers and on the conduct of tax control measures. All of the described
actions are based on a clear identification of the goals of ensuring tax security.

In this article, we shall examine these issues using the examples of the BRICS
countries. Every country is of course free to approach its relationship with taxpayers
in @ manner that best suits its legal traditions, tax practices, historic and cultural
background and economic development.’
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Maslov, K. V. (2023). Legal Support of the Tax Security of the State (Doctoral Thesis). Dostoevsky Omsk
State University. (In Russian).
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Thesis, p. 40). Moscow University of the Ministry of Internal Affairs of Russia. (In Russian).
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1. The Risk-Based Approach to Tax Control in the Russian Federation

1.1. The Legal Basis of Risk Assessment as an Element of the Tax Security Stra-
tegy in the Russian Federation

As mentioned in the OECD’s Country-by-Country Reporting: Handbook on Effective
Tax Risk Assessment, risk assessment tools allow tax authorities to identify indicators
that either suggest certain taxpayers or arrangements pose an increased risk to their
jurisdiction, necessitating further compliance activity, or conversely, a reduced risk
scenario, which may mean less compliance activity or more targeted compliance
activity, is possible.’

Scholars and tax agencies typically allocate three levels of tax compliance risk
management strategies.” At the first level, which is the tax level, the majority of
compliance risks with respect to each major tax are identified. At the second level,
also known as the segment level, the major compliance risks that are prevalent
among certain social groups of taxpayers or industries (market segments) are
revealed. The third level, the taxpayer level, is devoted to the evaluation of risks
posed by individual enterprises and persons. A specific tax risk management strategy
must be developed for each element on every level.

For example, tax risks in Russia are divided into sectoral, intersectoral and
industry-wide according to the number of sectors of the economy, the functioning
of which they affect. In identifying higher-risk taxpayers, some tax authorities use
a points-based system, which ranks groups based on the number of risk indicators
present (with some indicators or combinations of indicators being worth more
points). Alternatively, other tax authorities use size or complexity as a key indicator
of potential risk and then use risk assessment tools to identify areas to focus on
within these groups.®

In Russia, the tax risk assessment in the context of control activities is not
specifically mentioned in the Tax Code of the Russian Federation. However, it is
subjected to fragmented regulation by various departmental subordinate acts.

The main subjects of the state’s tax security system are the tax authorities. They
administer the largest amount of tax revenues in the budgets. Various other functions
of the Federal Tax Service of Russia and its territorial bodies are also aimed at ensuring
tax security (as the main or additional goal). The legal basis for the implementation
of a risk-based approach in the tax control activities of tax authorities in Russia is
provided by the Order of the Federal Tax Service No. MM-3-06/333@ of May 30, 2007

OECD. (2017, September). Country-by-Country Reporting: Handbook on Effective Tax Risk Assessment.
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/cbcr/country-by-country-re-
porting-handbook-on-effective-tax-risk-assessment.pdf

Lam, W.R., Rodlauer, M., & Schipke A. (Eds.). (2017). Modernizing China: Investing in Soft Infrastructure.
International Monetary Fund.

® OECD, 2017, p.23.
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“On Approval of the Concept of the On-site Tax Audit Planning System,” Decree
of the Government of the Russian Federation No. 381-r of February 21, 2020 “On
Approval of the Concept of Development and Functioning of the Tax Monitoring
System in the Russian Federation” along with several other departmental orders
and internal management program documents (for, e.g., the orders of the Federal
Tax Service of Russia No. MMV-7-16/225@ of March 20, 2017 “On Approval of the
Basic Provisions on Risk Management in the Activities of the Federal Tax Service of
Russia,"No. MMV-7-16/132@ of March 14, 2016 “On Approval of the Basic Provisions
on the Implementation of Internal Control of Technological Processes of the Federal
Tax Service of Russia” and No. MMV-7-16/140@ of March 12, 2018 “On Approval of
the Procedure for Maintaining a Document on Accounting for Information on Risks
in the Activities of the Federal Tax Service of Russia”).

In the regulations of the Federal Tax Service of Russia, indicators of tax security
are defined exclusively in relation to the microlevel (the financial and economic
activities of specific taxpayers) under the heading “risk assessment criteria.” These
indicators include, in particular, twelve publicly available criteria for conducting
a self-assessment of risks for taxpayers, which, as stated, make it possible to assess
the necessity of conducting an on-site tax audit.”

Thus, the following risks can be mentioned:

« negative ratio of a taxpayer'’s tax burden or profitability to an average industry
level;

- failure to provide explanations and documents upon request from the tax
authority;

«“migration” between tax authorities;

- presence of signs of tax evasion schemes in the activity (officially this indicator
is called “conducting financial and economic activities with high tax risk”).

In fact, the Federal Tax Service ranks taxpayers using the automated information
system — AlS “Nalog-3." This ranking is determined according to the presence of
criteria indicating possible non-payment of a particular tax in their activities.
The responsibility of tax officials for the organization and implementation of risk
management measures is regarded as a fundamental principle in the regulations
of the Federal Tax Service of Russia.

The Federal Customs Service and its territorial bodies ensure the tax security of
the state within their areas of expertise and jurisdictions by countering threats to

Order of the Federal Tax Service of Russia No. MM-3-06/333@ of May 30, 2007 “On Approval of the
Concept of the On-site Tax Audit Planning System”. ConsultantPlus. https://www.consultant.ru/doc-
ument/cons_doc_LAW_55729/. (In Russian).

Decree of the Government of the Russian Federation No. 381-r of February 21, 2020“On Approval of
the Concept of Development and Functioning of the Tax Monitoring System in the Russian Federa-
tion!” ConsultantPlus. https://www.consultant.ru/document/cons_doc_LAW_346794/. (In Russian).

Order of the Federal Tax Service of Russia No. MM-3-06/333@.



BRICS LAW JOURNAL  Volume 11 Issue 4 (2024) 62

the collection of value-added tax and excise taxes on goods that are imported into
Russia from countries outside the Eurasian Economic Union."

At the same time, the regulation pertaining to this service directly reflects its
authority to implement a risk management system, including the development
and maintenance of risk analysis methods, the application of measures to minimize
them, the definition of measures based on risk assessment and the categorization
of persons performing customs operations by risk level. However, the absence of
similar provisions in the basic regulations governing the activities of tax authorities
should be recognized as an omission. The Law on Customs Regulation generally
establishes the basics of the “risk management system”in the terminology of the law
and obliges customs authorities to apply it when selecting objects, forms of customs
control and the measures to ensure its implementation. It covers risk assessment,
including forming and updating risk profiles (which outline the description of the
risk and conditions that determine the risk indicator, as well as the as measures
to minimize the risk), categorizing the persons carrying out customs operations
according to the level of risk, applying measures to minimize those risks and taking
into account the consequences of such an action.”

The Bank of Russia ensures the tax security of the state by identifying signs of
assistance in tax evasion or insufficient control over customer transactions involving
non-payment of taxes by a credit institution during banking supervision. Money-
laundering violations are often closely linked to tax evasion. The Bank of Russia is
responsible for compiling a list of risks of money-laundering violations committed
by customers of credit institutions and for providing automatic notifications of such
persons (via the Know Your Customer platform).” Combating money laundering in
Russia is requlated by the Federal Law No. 115-FZ of August 7, 2001 “On Countering
the Legalization (Laundering) of Proceeds from Crime and the Financing of
Terrorism” (hereinafter Law No. 115-FZ)."” This law provides for the powers of public
authorities as well as the public powers of private organizations to counteract the
underestimation of the tax base in cases involving transactions that do not have
a reasonable business purpose (referred to as “suspicious transactions”), including
those conducted using foreign jurisdictions. Such powers, while not fully attributed
to tax administration in the strict sense, significantly minimize threats to the country’s
tax security. This law also describes the general methodology for countering threats

2 Maslov, 2023.

" Federal Law No. 289-FZ of August 3, 2018“On Customs Regulation in the Russian Federation and on

Amendments to Some Legislative Acts of the Russian Federation.” ConsultantPlus. https://www.con-
sultant.ru/document/cons_doc_LAW_304093/. (In Russian).

Bank of Russia. (2022, July 1). Know Your Customer platform launched. www.cbr.ru/press/event/?id=13981

Federal Law No. 115-FZ of August 7, 2001 “On Countering the Legalization (Laundering) of Proceeds
from Crime and the Financing of Terrorism. ConsultantPlus. https://www.consultant.ru/document/
cons_doc_LAW_32834/. (In Russian).
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using the terms “national risk assessment” and “risk-based approach.” In terms of
the national risk assessment, it obliges the Federal Financial Monitoring Service of
the Russian Federation (Rosfinmonitoring), along with other public administration
entities, to identify and prevent the risks associated with performing restricted
operations (transactions) and develop measures to minimize such risks (Art. 3 of
Law No. 115-FZ). Organizations engaged in transactions involving cash or other
property are authorized by law to monitor customer transactions by assigning to
each customer a level (degree) of risk. This level of risk determines the scope and
nature of control measures and the enforcement measures that are applied to the
customer. In addition, organizations that engage in transactions involving cash
or other property are likewise subject to a risk-based approach, whose activities
should also be categorized by risk levels of non-compliance in accordance with
the requirements of the law (Art. 9.1 of Law No. 115-FZ). However, the specified law
does not provide a detailed description of the methodology for countering threats,
delegating this responsibility to the subordinate level of regulation.

Countering indirect threats to the tax security of the state is carried out by
streamlining other financial controls and verification activities that indirectly affect the
receipt of tax revenues for budgets and the related legitimate interests of taxpayers
and other participants in relations that promote taxation. For example, control over
the use of cash registers, licensing control, control in the field of production and
turnover of ethyl alcohol, alcoholic and alcohol-containing products and municipal
land control affect the tax security of the state indirectly. The general methodological
foundations for countering threats are described in the Federal Law No. 248-FZ of
July 31, 2020 “On State Control (Supervision) and Municipal Control in the Russian
Federation,”using the category “harm risk management (damage) to legally protected
values"*This law also obliges the assessment of such risks, including assigning a risk
category to the objects of control according to the severity of harm and the probability
of such harm (there may be from three to six categories in total) and determining the
types and frequency of control measures according to the level of risk.

Thus, the risk-based approach also provides the conceptual basis for effective
public control, which is crucial in ensuring the tax security of the state. The priority
in this approach is to identify and neutralize situations, as well as business and
accounting transactions that pose the greatest threat to tax revenues due to their
sizes or prevalence. Nonetheless, operations that meet these criteria should not be
the exclusive subject of control, since in this case the dynamics of threats are not
taken into account; only the priority.

16

Federal Law No. 248-FZ of July 31, 2020 “On State Control (Supervision) and Municipal Control in the
Russian Federation.” ConsultantPlus. https://www.consultant.ru/document/cons_doc_LAW_358750/.
(In Russian).
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1.2. Transparency of Information Regarding Tax Risks

Transparency is closely linked to the principle of cooperation between participants
in tax relations and other principles, the implementation of which is ultimately aimed
at creating a transparent, stable and simple tax system. Moreover, transparency in tax
relations should be mutual: the rules of regulatory and individual taxation regulation
should be as clear as possible for taxpayers, while their economic activities should
be available for analysis by tax administration authorities.

The tax authorities present the selection of taxpayers for on-site tax audits as
a transparent procedure carried out on the basis of criteria that are publicly available
for independent assessment by taxpayers and aimed at, among other things,
reducing administrative pressure on business.

Among the criteria included should be the deviation of the taxpayer’s tax burden
in comparison with the industry average as specified in the abovementioned
Concept of the On-site Tax Audit Planning System. Meanwhile, the average level of
the tax burden is published for very large types of economic activities (for example,
administrative activities and related additional services; such as the production
of food, beverages and tobacco products), which does not allow an adequate
assessment of the tax risks of a particular business. Another criterion is “conducting
financial and economic activities with high tax risk.”

In addition to the fact that the title of the criterion category is much broader
than the content, suggesting a description of actions assessed as distortion of the
tax base and tax evasion, all of the “high-risk” methods listed on the official website
of the Federal Tax Service of Russia are related to the interaction of the taxpayer
with so-called “technical companies” (or “one-day firms”) that do not carry out
real economic activity. Furthermore, some methods that are particularly prone to
frequently resulting in tax disputes, such as artificial “business splitting” or substitution
of civil labor relations with individual entrepreneurs or payers of professional
income tax, are not mentioned at all. Taking into account the transparency of tax
administration and its preventive functions, it would be advisable to officially publish
(along with an annual supplement based on law enforcement practice) the most
common and dynamic ways of conducting entrepreneurial activities with high tax
risk. The proven use of one of these above methods by a specific taxpayer should be
a sufficient, unconditional basis for qualifying a tax offense as intentional.

At the same time, the taxpayers, by default, typically remain unaware of the level
of risk assigned to them or their counterparties. To rectify this situation, a subsequent
decentralized method that meets the principles of cooperation between public and
private entities and transparency in ensuring tax security has been developed with
the aim of incorporating it into the practice of tax administration.

This method entails disclosing the indicators of economic activity to the taxpayers
(both their own and those related to the counterparty — with the consent of the
latter), which are then assessed by the tax inspectorate as risk indicators of potential
tax law violations.
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1.3. Identification of Tax Risks as a Precondition for Tax Control Measures

According to the regulations of the Federal Tax Service of Russia, the identification
of the most likely “risk zones” should also ensure timely response to a possible tax
offense and the establishment of necessary tax control measures. At the legislative
level, the grounds for implementing tax control measures are not dependent on the
existence of any particular indicators of threats to tax security.

Such correlation is provided by departmental documents of the tax service,
which, as recognized in judicial practice, cannot be used by taxpayers to challenge
the actions of tax authorities’ officials. In recent years, an approach has emerged in
judicial practice according to which the provisions of the orders of the Federal Tax
Service, which utilize risk-based criteria for the appointment of tax control measures,
are considered intra-organizational and do not limit tax authorities'right to conduct
on-site tax audits. That is to say, these orders are recognized in judicial practice as
non-binding by tax authorities, and they do not grant any rights to taxpayers or
entail negative legal consequences for the taxpayer.”

The attribution of the taxpayers and their counterparties to a particular level
of risk also determines the duration of the desk tax return, which in turn in turn
determines their right to a refund of the VAT amount from the budget, as well as
the excise tax return.

The risk-based approach is actually used when requesting documents as part
of a desk tax audit of the VAT declaration, which reflects transactions that are not
subject to VAT taxation (exempt from taxation).

The risk assessment, on the other hand, is actually used by the tax authorities
when determining the scope of the audit (complex or thematic) and when selecting
taxpayers for inclusion in the plan of on-site tax audits, in accordance with the above-
mentioned Concept. At the same time, the selection indicators are not limited to
those specified in the Concept; they are provided for by departmental documents
(which are non-pubilic, like the plan itself) that are designated “for official use.”

On-site tax audits are the most resource-intensive tax control measures for both
tax administration bodies and taxpayers, and they have the potential to influence
changes in their financial and economic performance in the future. Therefore, the
state’s tax security objectives are typically met by conducting on-site tax audits,
mostly in cases when there are threat indicators in the taxpayer’s financial and
economic activities (tax risks) and when the goals of minimizing them cannot be
achieved through other control measures. The consolidation of the following rules

' See, e.g., Decision of the Supreme Court of the Russian Federation No. AKPI23-1033 of April 18,

2024; Ruling of the Supreme Court of the Russian Federation No. 301-KG18-6270 in Case No. A38-
5998/2017 of May 29, 2018; Resolution of the Arbitration Court of the Northwestern District No. FO7-
17238/2021 in Case No. A56-31859/2021 of January 10, 2022. ConsultantPlus. https://www.consul-
tant.ru. (In Russian).
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that are mandatory for tax authorities to apply in their relations with taxpayers can
facilitate the achievement of this goal:

1. Firstly, the regulatory consolidation of the tax risk indicators as ordered by the
Ministry of Finance of the Russian Federation.

2.Secondly, the right of tax authorities to demand explanations and documents
from the taxpayer regarding a disputed transaction within the framework of an
in-house tax audit, when determining an indicator of a tax risk regardless of the
restrictions that are currently established in Article 88 of the Tax Code of the Russian
Federation.

3.In addition, the right to demand any documents and explanations regarding all
relations with the counterparty in which an indicator of tax risk is identified, outside
the framework of tax audits.

In these cases, the guarantee of the absence of excessive interference in the
taxpayer’s activities should be guaranteed from excessive interference by the
authorization of the request for such documents by the head (deputy head) of
a higher tax authority, and the prosecutor should also authorize the identification of
risk indicators based on the materials received for operational investigative measures.
When the relevant rules are introduced into the legislation, it becomes possible to
consolidate the reasons for initiating an on-site tax audit based on risk indicators.

Moreover, it would be advisable if the appointment of an on-site tax audit were
preceded by familiarization of the taxpayer with the implications of a preliminary
assessment of his risks and the refusal of the taxpayer to clarify tax obligations within
the time fixed in the Tax Code of the Russian Federation. An exception should be
allowed for in cases where there are sufficient grounds to believe that notifying the
taxpayer could lead to the destruction of evidence or the impossibility of actually
paying the tax. Currently, the practice of notifying the taxpayer of identified tax risks
with a proposal to eliminate them and pay additional tax is used by the Federal Tax
Service. However, this practice lacks a normative basis and is not mandatory. Despite
the ambiguity surrounding the procedure of notifying a taxpayer of a possible
violation of tax legislation along with the need for a consolidation of the form of
such notification, the procedure for sending it has been explicitly provided for by
a priority project of the Government of the Russian Federation back in 2018.™

' Passport of the Priority Project, “Development of the Automated Information System of the Federal Tax

Service of Russia (AIS‘Tax-3') in Terms of Creating an Integrated Analytical Data Warehouse and Upgrad-
ing the Information and Analytical Subsystem for the Purposes of Control Work” (“Information and Ana-
lytical Subsystem for the Purposes of Control Work of the Federal Tax Service of Russia”) (approved by
the Protocol of the Meeting of the Project Committee No. 2 of March 27, 2018). ConsultantPlus. https://
www.consultant.ru/document/cons_doc_LAW_289283/. (In Russian).
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2. Practical Elements of a Risk-Based Approach in the Area of Taxation
in the BRICS Countries

The issue of tax security of a state is related to the complexity or simplicity of
the tax system of the state as such. Thus, Brazil is ranked among the top countries
in terms of the complexity of the tax compliance environment. Some scholars even
rank Brazil in first position as the “most complex tax system”and rank the complexity
of the Brazilian tax system as “very high,” in comparison to the complexity of tax
systems in China, India, Russia and South Africa, which are ranked as “high."”

Let us make a comparison of the approaches to risk management that are
adopted in the area of taxation in the BRICS countries.

2.1. The Risk-Based Approach to Tax Control in Brazil

The Brazilian tax system is regarded as the most complicated in the world.”
That is why it is especially complex to maintain audits and comply with all the rules
of tax legislation in Brazil. However, Brazil has established multiple structures to
facilitate coordination and communication across the various organization functions
within the federal public administration. These factors make it extremely difficult
to understand tax requirements and comply with the duty to collect and pay tax,
resulting in a very high cost of compliance.

For instance, in 2018, the Federal Revenue Service introduced a proposal titled
4/2018 relating to a draft edition of an ordinance implementing a Program for Tax
Compliance. The program aimed to encourage companies to adopt best practices
in order to avoid deviations of conduct by establishing a classification of taxpayers
according to the degree of risk they pose to the tax authorities. The proposal was
based on best practices adopted by other tax administrations, following the OECD’s
example of encouraging tax compliance practices.”

In 2020, Brazil faced a severe fiscal challenge with its highest deficit in almost two
decades, reaching a GDP of -11.9%, largely due to COVID-19 measures. Although
fiscal conditions improved in 2021-2022, a new administration’s expansionary
policies in 2023 led to a projected deficit of 7.1% of GDP. Public debt, which peaked
at 96.0% in 2020, fell to 85.3% in 2022; however, it is expected to rise again to
92.4% by 2025. Despite the introduction of a new fiscal framework and revised
spending rules in 2023, concerns about optimistic revenue projections and potential

Hoppe, T,, Schanz, D., Sturm, S., & Sureth, C. (2019, October). Measuring Tax Complexity Across Coun-
tries: A Survey Study on MNCs (arqus Discussion Paper, No. 245, pp. 64-65). EconStor. https://www.
econstor.eu/bitstream/10419/204651/1/1679097326.pdf

“ Ppinto, D. (2024, May 3). Brazil Tax Reform. International Trade Administration. https://www.trade.gov/

market-intelligence/brazil-tax-reform

' IBFD. (2018, October 25). Public Consultation Launched on Program for Tax Compliance. 1BFD Tax Research

Platform. https://research.ibfd.org/#/doc?url=/data/tns/docs/html/tns_2018-10-25_br_2.html
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overspending persist. It is expected to be challenging to achieve a balanced budget
by 2024, and the public debt to GDP ratio is forecasted to reach 86% by 2028, posing
macroeconomic risks even though external debt remains relatively low. Expansionary
policies, revenue projection optimism and the burden of public debt are among the
challenges facing this nation.”

One can assume that these preconditions stipulate a crucial role of tax control
since an increase in tax revenues can help to secure the national fiscal base.

In Brazil, the tax obligation is basically divided into two parts: the information
required for the fiscal control over business operations by the government and the
organization and the payment of taxes. In essence, the regulation of tax obligations
is based on the management of processes using information systems.”

In 2007, the federal government created the Public System of Digital Bookkeeping
(SPED), a platform that unifies the presentation and retention of tax and accounting
information.” In this context, the first step is to expand the system’s scope by allowing
different levels of tax authorities to access and share information through this system.
The Sped system is an integrated initiative of tax administrations in the three spheres
of government, namely federal, state and municipality, that collaborates with some
companies to plan, identify and devise rapid solutions to the tributary obligations, and
in doing so, also invites taxpayers'participation in determining means of meeting these
obligations and building a new relation between the two based on transparency.”
Sped is an innovative instrument that consolidates the activities of receipt, validation,
authentication and storage of books and documents for accounting and bookkeeping
entrepreneurs and legal entities, including those that are immune or exempt (such
as by being single), using a computerized flow of information.

In the course of the operation of Sped, these books and documents will be
disseminated electronically, along with a digital signature, using the Brazilian Public
Key Infrastructure, known as ICP-Brasil, which was created by the “Medida Proviséria
No. 2.200-2/2001."* However, the taxpayers still have the obligation of keeping these
e-books and e-documents in accordance with the manner and timeframe required
by the law.

Allianz Trade. (2024, January). Brazil Country Risk Report. https://www.allianz-trade.com/en_US/
resources/country-reports/brazil.html

Castro, H. U., & Sobrinho, R. L. G. M. (2022). Tax Governance, Practices and Technologies: Examples of
Shared Services in Brazil. South Florida Journal of Development, 3(6), 7096.

** Decreto No. 6.022, de 22 de janeiro de 2007 [Decree No. 6.022 of January 22, 2007]. Planalto. https://
www.planalto.gov.br/ccivil_03/_ato2007-2010/2007/decreto/d6022.htm

Ramos Junior, H. S., & Galiotto S. (2014). Government-to-Business: The Brazilian Public Digital Book-
keeping System (Sped) and the eSocial Project (p. 89). SADIO. https://43jaiio.sadio.org.ar/proceedings/
SID/9.pdf.

Medida proviséria No. 2.200-2, de 24 de agosto de 2001 [Provisional Measure No. 2.200-2 of August 24,
2001]. Planalto. http://www.planalto.gov.br/ccivil_03/mpv/Antigas_2001/2200-2.htm
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In addition, it is possible that representatives of business and legal companies,
including immune or exempt entities representing the national professional
accounting area, may participate in activities related to Sped, as and when requested
by the Secretariat of the Federal Revenue of Brazil’s Ministry of Finance (Art. 5r, sec. 2,
Decree 6,022/2007, as amended by Decree 7,979/2013).

In this context, as a rule, tax audits are based on data made available electronically,
and the analysis is carried out at the tax authority’s headquarters. Generally, the
request for information is made in writing, and the taxpayer is expected to provide
the information in writing to the tax authorities through the electronic tax domicile. In
certain exceptional situations (especially concerning large taxpayers), tax authorities
may visit the taxpayer’s premises in order to investigate possible irregularities.

Today, the Internal Revenue Service of Brazil (RFB) uses an internal development
platform, which incorporates a set of tools for data crossing, data mining, graph
analytics and the application of some artificial intelligence (Al) techniques. This
platform also uses a big data environment to perform queries on large tables,
with data volumes reaching “petabytes” (one million gigabytes). For example,
the electronic invoice table totals trillions of records and hundreds of pieces of
information about each taxpayer. In addition to ready-to-use tools, the development
platform allows tax administration members to build their own tools or improve
existing ones. This can be accomplished by the creation of new scripts, shared in
a collaborative space and cataloged to be used as automation assets. Those who are
not proficient in programming languages are able to use a“no-code” programming
style created on the platform under the name of “Visual ScriptThis platform facilitated
a strategy called “High Performance Inspection” (FAPE) in which tax intelligence was
combined with the Big Data environment. This enabled multiple regional teams to
collaborate and perform cross-referencing on different databases, including digital
tax bookkeeping, digital accounting, electronic invoices, financial movement data,
and registration data, among others. FAPE also includes the automatic generation of
notifications to taxpayers for self-assessment in cases where there are divergences
on the declared values from the data held. This high level of automation optimizes
the use of the workforce, allowing small regional teams to dramatically increase
their fiscal presence.

In recent years, an increasing number of taxpayers have been summoned using
these automatic notifications. In 2021, more than 40,000 taxpayers were summoned,
totaling BRL 7.4 billion in amounts subject to self-assessment, which would not have
been possible without the automation provided by the FAPE work.”

Furthermore, an Al tool called SISAM, a Portuguese acronym for “Customs
Selection System through Machine Learning”in English, has also been implemented.

27

OECD. (2022). Tax Administration 2022: Comparative Information on OECD and other Advanced and Emerg-
ing Economies. https://www.oecd.org/en/publications/tax-administration-2022_1e797131-en.html



BRICS LAW JOURNAL  Volume 11 Issue 4 (2024) 70

This computerized tool has been in use since August 2014 to evaluate the risks posed
by importations. It runs 24/7 in one of the Brazilian government’s data centers. The
Al tool“learns”from the history of import declarations, both through supervised and
unsupervised learning — two ways in which machines (algorithms) can be set loose
on a data set and expected to learn something useful from it.”*

Historically, the RFB managed institutional risks based on its organizational
structure and operational framework, while tax compliance risks were handled in
a fragmented manner by various business units according to their own criteria and
understanding of the risks.

Since 2021, and with the technical support of international organizations,
a strategic program was established to restructure an organization’s risk management
model supported by a multi-faceted, integrated approach. Program milestones
included a new risk management policy, the design of a national risk management
office with regional focal points and revised roles, responsibilities, delegations of
authority and governance structures.

The new model is to be applied across all business areas and levels of the
organization and intends to provide better coordination of the RFB’s risk treatment
initiatives, which are identified using an integrated risk assessment system that
employs advanced technology tools. Outcomes generated by the framework are
fully integrated into real-time business performance reporting.

Advanced data analytics is leveraged to collect, convert, and process large
volumes of data in the RFB’s databases into clear and readily understandable risk
management information to inform proactive decision-making. The goal is to make
this information increasingly available in real time and to staff across the organization.
Ultimately, the RFB's goal is to have its risk management model embedded into its
core administration values and reflected in the day-to-day activities of its employees
and organizational culture.”

2.2. The Risk-Based Approach to Tax Control in China

The risk-based approach is widely used in tax control in China, but there are
no clear rules in the legislation regarding the grounds and procedures for risk
assessment.

The Regulation on the procedure for conducting tax audits (Order of the State Tax
Administration No. 52 of July 12, 2021) contains only a general statement without
mentioning risks: “The Audit Bureau should strengthen the management of audit

Lacerda Coutinho, G., & de Schoucair Jambeiro Filho, J. E. (2018, 20 June). Brazil’s New Integrated Risk
Management Solutions. World Customs Organization. https://mag.wcoomd.org/magazine/wco-news-
86/brazils-new-integrated-risk-management-solutions/

OECD. (2023). Tax Administration 2023: Comparative Information on OECD and other Advanced and
Emerging Economies. https://doi.org/10.1787/900b6382-en
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sources, comprehensively collect and systematize initial information about cases,
as well as reasonably and accurately select objects for investigation.”* The Detailed
Rules for the Implementation of the Law of the People’s Republic of China on the
Administration of Tax Collection (Order No. 362 of the State Council of September 7,
2002)*" also does not specify any details about the measures that can be used for
risk assessment.

Despite these shortcomings, tax risk assessment has been a significant part of
tax administration in China for years.

The application of a risk-based approach to tax control began with the identi-
fication of cases of VAT evasion in 2001 when the Golden Tax Project (Phase 2),
an automated system controlling the issuance of VAT invoices, was implemented
nationwide. By 2022, the accuracy of identifying VAT tax gaps exceeded 90%,
as a result of cross-references in machine-readable documents and appropriate
monitoring of objects of transactions with goods and services, product names, prices,
amounts, flows and other information recorded in invoices and other data from STA
and other authorities.” A large amount of data, such as tax reports, financial reports,
invoices information, social security data, customs declarations etc., is now analyzed
using a unified system in order to identify risks in the taxpayer’s reporting.

The new computer-based system, the Golden Tax Project (Phase 3), is a compre-
hensive tool for identifying tax risks because it combines databases of both national
and provincial authorities, including a broader set of tax administration applications
for all taxes in China.” This Chinese system and the Russian automated information
system, “AlS Nalog-3," are very similar in terms of their functions.

In addition, the State Tax Administration (hereinafter STA) has developed the
“audit big data case selection and case study and judgment system”as a component
of Golden Tax Project (Phase 4), which uses big data, cloud computing, and artificial
intelligence, as well as machine learning and data mining, to accurately explore

* Order No. 52 of the State Tax Administration, “Regulations on the Procedures for Handling Tax Audit

Cases” (has been reviewed and approved at the 2nd Bureau Meeting of the State Administration of
Taxation in 2021 on June 18,2021, and is hereby promulgated and will come into effect on August 11,
2021). State Council of the People’s Republic of China. www.gov.cn/gongbao/content/2021/
content_5637950.htm. (In Chinese).

' Rules for the Implementation of the Law of the People’s Republic of China on the Administration of

Tax Collection (promulgated by Decree No. 362 of the State Council of the People’s Republic of Chi-
na on September 7, 2002, and effective as of October 15, 2002). China.org.cn. http://www.china.org.
cn/english/DAT/214799.htm

2 State Tax Administration. (2023, April 6). The State Council Information Office held a press confer-

ence on “Better Play the Role of Tax Functions and Better Serve the High-Quality Development of
the Economy and Society.” https://www.chinatax.gov.cn/chinatax/n810219/n810724/c5186224/con-
tent.html. (In Chinese).

* " Lam,W.R, Rodlauer, M., &Schipke, A. (2017). Modernizing China: Investing in Soft Infrastructure. Interna-

tional Monetary Fund. https://www.imf.org/en/Publications/Books/Issues/2017/03/24/Modernizing-
China-Investing-in-Soft-Infrastructure-43711
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various high-risk cases and identify the key objectives of a tax audit.** As the former
STA Head, Wang Jun, acknowledged while speaking at the meeting of BRICS Tax
Directors, thanks to the widespread use of these new technologies, STA is embarking
on an intelligent transformation of tax collection and administration in order to
create a "risk-free, trouble-free and secure tax system.”

The detection of a risk indicator in relation to a particular category of taxpayer
isa common but not an exceptional reason for implementing tax control measures
in China. The STA performs random checking on industries, regions, and groups of
people where tax evasion and avoidance occur frequently.* General criteria, such as
level of sales, industry-specificity, nationality or origin of the parent company, etc.,
can also influence the selection of an object for tax audit. Thus, risk management is
often used at a segmented level.

At the same time, there can be indicators of high risk that are related to a specific
taxpayer. However, all of these indicators that can trigger a tax audit are not legally
established and are not disclosed to taxpayers; the STA only announces typical
tax evasion schemes. In practice, the STA takes into account the following risks:
public-to-private transactions, mergers and acquisitions, asset transfers, transactions
with shell enterprises, abnormal tax burdens, discrepancies between income and
cost, export tax refunds, false invoicing, arrears in individual income tax and social
insurance premiums, inconsistencies in tax reports, etc.”’

The level of risk assigned to a particular taxpayer affects the warning notification
that is issued about a potential future field tax audit, as well as the frequency of
tax audits, their circumstances and the ratio between an automatic audit and an
extended tax investigation.”

As a general rule, before starting a tax audit, when identifying risk indicators, the
STA uses the “five-step work method.” This means first issuing notifications about
the risks, subsequently demanding corrections, then conducting interviews and
finally, issuing a warning about the field tax audit and liability involved in the event

*  OECD, 2022.

State Tax Administration. (2021, September 17). Deepen BRICS Tax Cooperation and Jointly Explore
the Golden Road of Development — Speech at the BRICS Taxation Directors Meeting. https://www.
chinatax.gov.cn/chinatax/n810219/n810724/c5169150/content.html. (In Chinese).

Guangdong Provincial Tax Service, State Tax Administration. (2022, December 10). Opinions on Further
Deepening the Reform of Tax Collection and Administration. https://guangdong.chinatax.gov.cn/gdsw/
hzsw_yhssyshj2022E_zxfb/2022-12/10/content_04a8c6ed062840b6866794104324ae8a.shtml

Zhou, Q., & Sun, F. (2024, July 11). Tax Audit in China: A Complete Guide. China Briefing. https://www.
china-briefing.com/news/tax-audit-in-china-a-complete-guide/; Zhang, Z. (2021, December 10). Chi-
na’s Golden Tax System Phase IV: An Explainer. China Briefing. https://www.china-briefing.com/news/
chinas-golden-tax-system-phase-iv-an-explainer/

Shanghai Municipal Tax Service, State Tax Administration. (2022). White Paper on Shanghai’s Tax Doing-
Business Environment. https://shanghai.chinatax.gov.cn/xwdt/ztzl/zhl/yhysgj/gzbs/ndbg/202304/
P020230420346130009376.pdf
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of a refusal to conduct self-inspection.” This procedure does not apply to taxpayers
considered high-risk, including repeat tax offenders, who are likely to be subject to
an audit directly without warning.

Risk reminders, opportunities for taxpayers to amend their tax returns and coaching
taxpayers on mandatory self-inspection to avoid tax evasion are important aspects
of Chinese tax control.® When tax risks are identified, the STA asks taxpayers to “self-
inspect.’This includes offering a waiver of penalties to persuade taxpayers to declare
and pay the additional taxes that they previously failed to report. Taxpayers selected
for self-inspection would then be given a limited period of time to declare additional
taxes (for e.g. ten days to a month). The vast majority of field audits are initiated only
after a self-audit phase, with only 5% of field audits beginning right after the interview
without a self-audit."" Mandatory taxpayer self-inspections, although carried out in
China on a routine basis, have no legal foundation in Chinese law. Thus, the imposition
of additional tax payments following self-inspection does not exclude the possibility
of a subsequent field audit in the future.

Due to the use of risk assessment methods in tax control, in 2022 the effectiveness of
one tax audit in the context of additional taxes exceeded 1.5 million RMB.Thus, in 2022,
tax inspections across the country conducted investigations against 128.3 thousand
taxpayers who violated the law. As a result of such investigations, 195.5 billion RMB of
tax losses were reimbursed, and about 900 typical tax evasion schemes were publicly
exposed.”

The Chinese tax administration as a whole is now in the process of implementing
anew paradigm based on “credit plus risk."The new paradigm provides for a dynamic
classification of taxpayers’ credit ratings, which are based on both tax and general
social indicators and intelligent control over taxpayers'risks. The aim of this approach
is“no disturbance with no risks, investigation upon violation and intelligent control
for the whole process.”

According to this paradigm, the taxpayers'risk level impacts not only tax control
but a number of aspects of tax administration. Taxpayers are put on four credit
levels and subjected to different service standards in the areas of communication
channels, documentation, processing time and other issues of administration. High-
risk “dishonest” taxpayers will have their online services cut off and access to offline

¥ State Tax Administration, 2003.

*© Martini, M. H. (2022). A Review of China Approach to Cooperative Compliance in Light of the Interna-

tional Tax Practice and the OECD Framework. Journal of Chinese Tax and Policy, 12(1), 51.

' Cui, W. (2020, November). Taxpayer Self-Inspections, Audits, and Optimal Tax Administration: Evi-

dence from China. Allard Research Commons. https://commons.allard.ubc.ca/cgi/viewcontent.
cgi?article=1624&context=fac_pubs

2 State Tax Administration, 2003.

* Guangdong Provincial Tax Service, State Tax Administration, 2022.
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procedures restricted. On the other hand, for taxpayers with good credit records,
documentation requirements are reduced by more than 40%, and manual approval
processes for requests are being replaced by automated systems, allowing for over
90% of financial data to be automatically pre-filled in tax returns.*

2.3. The Risk-Based Approach to Tax Control in India

The Indian legislation has set out the general provisions for the application of
a risk-based approach to tax control. However, the wording of the tax legislation is
rather vague. As an illustration, the clause “the risk management strategy formulated
by the Board from time to time” is frequently used. For example,

the claim of the assessee for a deduction in respect of any sum referred to in
sub-section (2) in the return of income for any assessment year filed by him, shall
be allowed on the basis of information relating to such sum furnished by the payee
to the prescribed income-tax authority or the person authorized by such authority,
subject to verification in accordance with the risk management strategy formulated
by the Board from time to time. (Sec. 80GGA of the Income-Tax Act, with effect from
June 1, 2020).

Another amendment has been made in sections 148 and 148A of the Income-
Tax Act:

For the purposes of this section and section 148A, the information with the
Assessing Officer which suggests that the income chargeable to tax has escaped
assessment means, (i) any information in the case of the assessee for the relevant
assessment year in accordance with the risk management strategy formulated by the
Board from time to time.*®

Thus, it is evident that frequent amendments to tax legislation in the parts of
the regulation that employ a risk-oriented approach demonstrate the legislator’s
particular attention to this issue.

The concept of “risk management strategy” is not explicitly defined in Indian
law, but it is explained in the Notification of the Central Board of Direct Taxes dated
December 13, 2021, which defines risk management strategy as an algorithm for
standardized examination of information, utilizing suitable technological tools,
including artificial intelligence and machine learning, with a view to reduce the
scope of risk, as decided by the Board from time to time.*

The notification specifies the procedures to be carried out depending on the
degree of risk. Thus,

Shanghai Municipal Tax Service, State Tax Administration, 2022.

Finance (No. 2) Act, 2024 (15 of 2024). Income Tax Department. https://incometaxindia.gov.in/Doc-
uments/Finance-No.2-Act-2024.pdf

“ Department of Revenue, Ministry of Finance. (2021, December 12). Notification of the Central Board of

Direct Taxes. Income Tax Department. https://incometaxindia.gov.in/News/Notification-137-2021.pdf
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in cases where the mismatch between the amount accepted by the assessee and
the amount reported by the reporting entity persists, the information after such
initial e-verification shall be run through a risk management strategy laid down by
the Board and the information found to be no or low risk on such risk criteria, where
no further action is required, shall be processed for closure.”

The risk management strategy in India now predominantly relies on the utilization
of technologies, including artificial intelligence and machine learning. In 2019,
a national e-assessment center (NeAC) was created. The e-assessment procedure is
aimed at minimizing the level of interaction between taxpayers and the Income-Tax
Department, which leads to certain undesirable practices on the part of tax officials.
The e-assessment scheme intends to facilitate faceless assessment of income-tax
returns through electronic communication between tax officials and taxpayers.

In order to effectively implement tax control and identify risks in the activities of
taxpayers it is necessary to determine the limits of sources of information that can
be used. According to section 148(i) of the Income-Tax Act, “any information flagged
in the case of an assessee for the relevant assessment year shall be in accordance
with the risk management strategy formulated by the Board from time to time.
According to Instruction F. No. 225/135/2021/ITA-Il, for effective implementation of
risk management strategy, the Central Board of Direct Taxes, in exercise of its powers
under section 119 of the Act,” directs that the Assessing Officers shall identify the
following categories of information:

Information from any other Government Agency/Law Enforcement Agency,
Information arising out of Internal Audit objection, which requires action u/s 148 of the
Act, Information received from any Income-tax Authority including the assessing officer
himself or herself, Information arising out of search or survey action and other.”

In practice, disputes arise between the Central Board of Direct Taxes and taxpayers
in terms of challenging the information that has been used by the Board to assess
tax risks. In a judgment issued by the Supreme Court, in the case of Union of India &
Ors. v. Ashish Agarwal,”' the Court declared that notices issued between January 1,
2021 and June 30, 2021 would be treated as deemed notices u/s 148A(b) of the
Act. The majority of these notices were issued based on information from four
sources, namely (i) from another assessing officer, (ii) from other agencies, (iii) from
the investigation wing and (iv) from the insight portal. Other than the information

47 ld

48

Income-Tax Act, 1961 (43 of 1961) as amended by the Finance Act, 2022 (6 of 2022). Income Tax
Department. https://incometaxindia.gov.in/documents/income-tax-act-1961-amended-by-finance-
no.-2-act-2024.pdf
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Meaning Income-Tax Act (1961).
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Instruction F. No. 225/135/2021/ITA-Il (December 10, 2021).
*' Union of India & Ors. v. Ashish Agarwal, 2022 SCC OnLine SC 543.
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received from the Insight Portal no other source qualified for the criterion of being
flagged in accordance with the risk management strategy. Thus, the question that
arose was: should the assessing officer be allowed to proceed in these cases where
the information is not determined to be in accordance with the risk management
strategy, as it would then not be treated as “information” at all?*> AlImost 90,000
notices were issued by the revenue department, which led to the anticipation that
this judgment would be extremely critical and far-reaching, and a total of 9000 writ
petitions were filed throughout India.”

As a result, it can be concluded that the Indian approach to the use of “risk
management strategy” in tax control is quite variable, since it depends on the
changes made to tax laws annually through the adoption of the Finance Act. At the
same time, the clause “the risk management strategy formulated by the Board from
time to time” is uncertain and vague, while the time frame is not defined by law.
On the other hand, active utilization of modern technologies, including artificial
intelligence, provides for the effective identification of tax risks of taxpayers.

2.4. The Risk-Based Approach to Tax Control in South Africa

In recent years, scholars have attempted to analyze the compliance approach
used by revenue authorities in South Africa with specific reference to case selection
and risk profiling.* Thus, according to one research author, M.N. Nel, the following
are some of the issues that have been observed in relation to the various case
selection methodologies used by revenue authorities: “no feedback loop exists
between the actual results achieved by the audit team and the risks determined
by the risk profilers; it is questionable whether the increase in the strike rate can be
attributed to the implementation of the business intelligence unit; a taxpayer not
receiving a refund in excess of the refund limit, has a smaller possibility of being
subjected to investigation” etc.”

The Tax Administration Act was adopted in 2011.* It includes a number of provisions
on tax risks. The law provides for the powers of the South African Revenue Service

Hemani, T., & Hemani, S. (2022, June 24). Clause by Clause Analysis of Provisions of Reassessment Under
the Income Tax Act, 1961. itatonline.org. https://itatonline.org/digest/articles/clause-by-clause-analysis-
of-provisions-of-reassessment-under-the-income-tax-act-1961/

SCJudgment Analysis. (n.d.). TaxGuru. https://taxguru.in/income-tax/gospel-truth-reassessment-pro-
ceedings-sc-judgment-analysis.html
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requirements for the degree Masters in Commerce (Taxation)). CiteSeerX. https:/citeseerx.ist.psu.edu/
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(SARS) to make provisions with respect to tax assessments. The term “assessment”
here means the determination of the amount of a tax liability or refund by way of
self-assessment by the taxpayer or assessment by SARS. The tax law provides the
following types of assessments: original assessments; additional assessments; reduced
assessments; jeopardy assessments and estimation of assessments.

In accordance with paragraph 40 of the Tax Administration Act, SARS may select
a person for inspection, verification or audit on the basis of any consideration that
may be relevant for the proper administration of a tax act, including on a random or
a risk assessment basis. Thus, risk assessment is only one of the bases for inspection,
verification or audit along with random selection. It appears that a risk-based approach
should be prioritized over a random selection of audits of taxpayers.

The principal focus of SARS is on high-risk sectors, for example, the cash and carry
industry, which is one of the major high-risk sectors. The potential risks in this sector
include the withholding of VAT payments from cash sales, the illegal repatriation of
funds to global tax havens and fraudulent VAT refund claims.”

High tax risks may also arise in certain cases when paying taxes on personal income
received through employers. Itis noted that failure to meet budget tax collection targets
(for the year 2018-2019) has led to increased tax control, particularly concerning the
payment of personal income taxes.” The SARS procedure may also include interviews
with a random selection of employees. SARS is required to issue employers with
a formal “Notification of Audit” letter from a specific SARS auditor. It should be noted
that a payroll questionnaire from SARS does not constitute a formal “Notification of
Audit”Itis also important to note that the detailed information provided to SARS by the
employer during the bi-annual reconciliation process or the issuance of tax certificates
may be enough for SARS to initiate a focused and specific audit of compensation and
benefit items, which may be seen as having a high risk for errors to occur.”

The fact that the law does not indicate the criteria for high or low risk for the
selection of taxpayers of control measures (neither “risk” nor “risk assessment”
categories are defined in the Tax Administration Act) leads to judicial disputes
when taxpayers challenge decisions of tax authorities. In the case of Carte Blanche
Marketing CC and Others v. Commissioner for the South African Revenue Service,*
SARS used risk assessment methods to evaluate the taxpayer’s compliance with
value-added tax and income tax. This process identified discrepancies between
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the turnovers declared by the taxpayers and their customs declarations. This in
turn led to the selection of these taxpayers for an audit. The taxpayers decided to
neither participate in the audit nor provide any of the requested information, as they
contended that the decision to provide a tax audit was unlawful. The court reached
the conclusion that the actions of the tax authority were legal based on the fact that
an audit requested by SARS is merely the start of an investigation and the initiation
thereof is not subject to review, as the decision is incomplete.

Tax risks in South Africa are not just assessed directly by tax authorities. This is the
feature that demonstrates the similarities between the rules in South Africa and those
of Russia. Rather, tax authorities work together within the framework to implement
various types of financial control over organizations’activities, which could constitute
risks affecting tax aspects. The Tax Administration Act places a significant obligation
on SARS to disclose information related to money laundering or terrorist financing
to law enforcement agencies or other relevant authorities.

Conclusion

The risk-based approach is the fundamental basis of a new approach to defining
and legally consolidating the tasks of tax administration bodies in modern conditions.
According to this approach, the objectives of the tax administration are to identify,
prevent and minimize threats to tax security in the implementation of the full
range of administrative functions in the tax sphere, as well as work to overcome
the consequences of the realization of threats.

Risk management serves as a universal principle for ensuring the tax security of
a state that should cover all of the elements of control and supervisory activities in
the tax sphere, starting with the planning and establishment of control measures
and ending with the implementation of law enforcement acts adopted as a result
of such control.

The experience of the BRICS countries shows that most countries have recognized
commonalities across organizations and management cultures endowed with
enforcement powers, such as the tax administration, customs administration, as
well as risk management systems.

Thus, the following points can be proposed for a comparison of the countries
using tax risk assessment:

«implementation of risk assessment strategies in the practice of tax administration
and the quality of each state’s legislative regulation;

- impact of risk indicators on the behavior of taxpayers;

- impact of risk indicators on the conduct of tax control measures.

The risk-based approach to tax control is widely used by the tax administration
authorities of the BRICS countries. At the same time, there are no clear indications in
the legislation of the BRICS countries on the obligations of using risk assessment, as
well as the nuances and procedures for the application of a risk-based approach.
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The implementation of the risk-based approach in the BRICS countries is, as
a rule, based on the use of computer databases in which information about the
taxpayer is collected from disparate sources and analyzed using modern computer
technologies (such as the Automated Information System “Nalog-3”in Russia and
the Golden Tax Project in China).

The tax risks identified by the tax administrations of the BRICS countries are also
quite similar, as are the similarities in the specific risk indicators that trigger on-site
tax audits for taxpayers in these countries.

On-site tax audits in the BRICS countries are typically aimed at verifying the
accuracy of the calculations and payment of taxes by all taxpayers, especially those
who are more likely to commit violations of the tax legislation.

The risk-based approach is used not only in performing tax audits but also in
a broader context, such as in determining the scope of tax control measures.

In general, the key aspects of the risk-based approaches employed in the BRICS
countries are very similar. The Chinese experience with “credit and risk system,” which
involves cutting off online services and restricting offline procedures for “low-rated”
taxpayers, stands out, in particular. This experience should be applied cautiously and
only after detailed discussion.
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Abstract. This article analyzes the legal regulation of the extradition of persons
for criminal prosecution or execution of a sentence in the BRICS states. The legal and
technical features of the national legal regulations governing extradition in Brazil,
India, China and South Africa are analyzed. It is noted that each of these nations (with
the exception of Russia) has adopted a special law on extradition, which regulates
in detail all procedural aspects of international cooperation in the field of the
extradition of criminals. In addition, the legal regulation of the extradition of persons
for criminal prosecution or execution of a sentence in the BRICS candidate states
is also analyzed. In particular, this study provides both a general description of the
countries’legislation (the different legal systems) and an assessment of the national
legal regulations governing extradition in each of the BRICS countries, including
such countries as Iran, Argentina, Algeria, Bahrain and the UAE. The mechanisms of
interstate and interdepartmental cooperation are deeply described. Furthermore,
the prospects of international legal integration of the BRICS states in the field of
extradition are assessed, taking into account the possible entry of the candidate
states into the BRICS group. Following an analysis of the national legislation of both
the BRICS member states and the BRICS candidate states, the idea of creating and
adopting a“BRICS Convention on Extradition”is proposed.
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Introduction

The institution of extradition of persons for criminal prosecution or the execution
of a sentence, as one of the forms of international cooperation in the field of criminal
proceedings, ensures the achievement of the goals of the criminal process and the
restoration of violated rights, as well as guarantees equality and justice in society
and the inevitability of punishment.! Nowadays it is almost impossible to imagine
a state that does not participate in international cooperation with regard to the
extradition of criminals. This was caused by many interdependent factors, such as
the global and regional trend of increasing the number of extradition requests,
the need to improve criminal law and criminal procedure mechanisms in the field

' Volzhenkina, V. (2009). Extradition in the Russian Criminal Process (p. 56). lurlitinform. (In Russian).
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of extradition of persons for criminal prosecution or execution of a sentence,” the
growth of transnational (cross-border) crimes,’ the influence of global organized
criminal groups on the security and stability of states, and the evolving operations
activities of international law enforcement organizations (such as Europol, Interpol,
Afripol and Eurojust) and international criminal justice bodies.*

Successful extradition also makes it possible to fight crime at the international
level, particularly in situations where criminals flee from the states in which they have
committed illegal acts. It is commonly known that criminals frequently try to avoid
criminal liability in this way. In our opinion, the existing challenges and threats can be
overcome only by taking into account the improvement of mechanisms of interstate
cooperation not only at the international, but also at the regional level.

A special role in the study of problems related to extradition procedures should
be given to the grounds for refusal of extradition, although many of them may
be, as it may seem at first glance, rather abstract in nature. An illustrative example
would be the politicization of the extradition procedure of a person who needs
to be extradited for criminal prosecution or execution of a sentence. Thus, many
states and their competent authorities refuse extradition if they believe that the
request for a person or a specific committed crime is politically motivated. Another
common reason for refusing to execute an extradition request can be the unfairness
of the justice system, as well as improper conditions of detention of a criminal. These
grounds are widely used, but to this day it is not possible to establish clear criteria
for such grounds in extradition, and states continue to abuse their right to use such
grounds in the process of considering extradition requests.

The legal regulation of the extradition of persons for criminal prosecution or
execution of a sentence is carried out at three levels: international law, the national
legislation of the requesting state as well as the national legislation of requested state.’
This is one of the important conditions in the context of legal regulation of extradition,
i.e., its “polysystem nature.” Simultaneously, the establishment of effective links and
the search for a legal framework for formal cooperation between the requesting
and the requested party is possible only taking into account all levels. In addition to
legally established interactions, there is also an exchange of operational information

2

Goncharenko, A. (2015). Conditions of Extradition. Society and Law, 2(52), 146-149. (In Russian).
® Volevodz, A. (2011). International Law Enforcement Organizations (p. 344). Prospekt. (In Russian).
Volevodz, A. (2011). Mezhdunarodnye partnerskie organizatsii [International Law Enforcement Orga-
nizations] (p. 344). Prospekt.

Volevodz, A. (2021). International Cooperation Between Russia and the United States in Extradition
of Persons for the Purposes of Prosecution: Challenges and Opportunities. Law. Journal of the Higher
School of Economics, 13(4), 230-258.

Reshetneva, T. (2010). To the Issue of the Definition of the Concept of “Extradition”and its Legal Clear-
ance in the Legislation of the Russian Federation. Bulletin of the Siberian Law Institute of the Ministry of
Internal Affairs of Russia, 3(7), 151-154. (In Russian).
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between the competent authorities. Moreover, in the absence of international treaties,
cooperation is carried out on the basis of the principle of reciprocity.

As for the framework of international legal regulation of extradition, it includes
a set of bilateral and multilateral treaties. Bilateral extradition treaties are concluded
between two states, whereas multilateral international (universal) and regional treaties
are concluded between two or more states. Along with other international treaties,
multilateral treaties on extradition are adopted at the level of international and
regional organizations, such as, for instance, the United Nations (UN), Organisation
for Economic Cooperation and Development (OECD), Organization of American
States, Council of Europe, Center for Internet Security, South Asian Association of
Regional Cooperation (SAARQ), etc.

BRICS is one of the regional organizations that is actively developing. The
legislation of each of the BRICS countries, especially its criminal law and criminal
procedure, is constantly evolving and undergoing significant and progressive
changes.” In addition to topical issues of international policy, the unification,
harmonization and internationalization of legal provisions are actively carried out
within the framework of BRICS. Thus, each of the BRICS member states strives to fight
crime at the national level by improving its legislation on international cooperation in
the field of criminal justice. Taking into account existing developments and practices,
as well as national legal traditions, joint communiques are adopted and BRICS-level
plenary sessions of BRICS working groups on counterterrorism and meetings of
foreign ministers are held. Meetings of the BRICS Anti-Terrorist Working Group are
also held on a consistent basis. In this regard, in order to strengthen cooperation
and combat transnational crime, it is necessary to consider and analyze the national
legislation of the BRICS member states, as well as any of the candidate states seeking
to join the BRICS (in particular, Algeria, Argentina, Bahrain, Iran and the UAE), and
assess the prospects for legal integration on the extradition of persons for criminal
prosecution or execution of a sentence, with a particular focus on considering the
possibility of developing and adopting a “BRICS convention on extradition.”

As already noted, in addition to examining the legislation of the BRICS member
states, one of the goals of this study is also to analyze the legal regulation of the
extradition of persons for criminal prosecution or execution of a sentence in the
BRICS candidate states. Thus, it is necessary, first of all, to assess the prospects of
these states joining the BRICS group, as well as the presence or absence of barriers
to further legal integration, including extradition.’

Markuntsov, S. (2018). Characteristics of Changes in the Criminal Legislation of Russia and China.
BRICS Law Journal, 5(4), 90-113.

Nanda, V. P. (1999). Bases for Refusing International Extradition Requests — Capital Punishment and
Torture. Fordham International Law Journal, 23(5), 1369-1396.
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1. Legal Regulation of Extradition of Persons for Criminal Prosecution
or Execution of a Sentence in the Brazilian Republic

The legal regulation of the extradition of persons for criminal prosecution or
execution of a sentence in the Brazilian Republic is complex. First of all, the Brazilian
Constitution stipulates that no Brazilian can be extradited, with the exception of
naturalized citizens and in the event that they commit a common crime before
acquiring citizenship or have proven involvement in the illegal transportation of
drugs or similar substances in accordance with the provisions of the law (Art. 5,
para. 51). It also follows from paragraph 52 of Article 5 that an alien cannot be
extradited for a political crime or for a crime in connection with his or her beliefs.
Thus, the Constitution prohibits the extradition of indigenous Brazilians (born in
Brazil), while naturalized citizens may be extradited in some cases - this is a rather
rare rule because, in the context of extradition, states typically do not divide citizens
into naturalized and indigenous.

The jurisdiction of the Union includes the powers to extradite criminals (Art. 22
of the Brazilian Constitution). The Federal Supreme Court, as a court of first instance,
is authorized to initiate the process and make a decision in relation to extradition
cases from a foreign requesting state (Art. 102 of the Brazilian Constitution). Certain
procedural provisions are contained in the Code of Criminal Procedure; in particular,
execution requests of a sentence from a foreign court that has not concluded an
extradition treaty with Brazil will depend upon the decision of the Minister of Justice
(part 1 of Art. 789 of the Criminal Procedure Code of Brazil). Furthermore, requests
from the competent authorities of foreign states will be considered if they are sent by
diplomatic channels and Brazilian legislation does not exclude extradition (Art. 784
of the Criminal Procedure Code of Brazil).

The fundamentals of migration legislation are established by the Federal Republic
of Brazil Law No. 13,445 of 2017.° Chapter 8, in particular, is devoted to international
cooperation in the field of criminal proceedings, while section 1 regulates issues of
interstate and interdepartmental cooperation in the field of extradition. In general,
the conditions of extradition and the grounds for a refusal are quite typical, but
political crimes warrant special attention.” Thus, Article 81 states that the Supreme
Court may refuse to consider any attempt on the head of state or any authorities
as a political crime (i.e., politically motivated), as well as a crime against humanity,
awar crime and crimes of genocide and terrorism. Thus, the extradition of a citizen is
prohibited, but the extradition of a naturalized person is possible in cases provided
for by the Brazilian Constitution. Article 96 provides that the requesting state must

9

Leinc 13.445, de 24 de maio de 2017 [Law No. 13,445 of May 24, 2017]. Planto. https://www.planalto.gov.br/
ccivil_03/_ato2015-2018/2017/lei/l13445.htm
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provide guarantees to replace life imprisonment, corporal punishment or the death
penalty with imprisonment, provided that the maximum sentence does not exceed
thirty years.

Decree-Law of the Federal Republic of Brazil No. 394 of 1938 regulates some of
the foundations of international cooperation in the field of extradition." Currently,
according to the official website of the Brazilian government, this law retains its
legal force; however, this is limited to only those provisions that are not in conflict
with new laws. For example, the law provides for refusal of an extradition if the
Brazilian laws for the requested crime stipulate the term of imprisonment to be
less than a year, while Law No. 13,445 specifies two years of imprisonment. Such
a collision is obviously resolved in favor of Law No. 13,445. Extradition is also not
carried out if the crime is of a military, religious or political nature. It is noteworthy
that this law also contains provisions that exclude the use of grounds for political
crimes, in particular, attacks on heads of state or any person exercising authority.
Additionally, acts of anarchism, terrorism and sabotage, along with any propaganda
of war or violent acts with the aim of undermining political or public order are not
considered political crimes.

2. Legal Regulation of Extradition
of Persons for Criminal Prosecution or Execution of a Sentence
in the Russian Federation

In the Russian Federation, there is no special legal act directly regulating the
extradition of criminals. The Russian legislator has incorporated these provisions into
a separate chapter of the Criminal Procedure Code. Moreover, there is currently no
well-established and uniform understanding of extradition among representatives
of the scientific doctrine since it is not legally enshrined in the legislation of the
Russian Federation.”

While some representatives of Russian legal science claim that extradition relates
to international (criminal) law, others refer it to criminal procedure law (international
cooperation in criminal proceedings). Thus, A.V. Grinenko asserts that“the main types
of international cooperation in the field of criminal justice are now ... extradition for
criminal prosecution or execution a sentence.”” L.V. Golovko similarly considers the
extradition of persons for criminal prosecution or execution of a sentence one of the
directions of such cooperation. He defines extradition as “the transfer of a person
who has violated the criminal law of a country to a state authorized to investigate

" Decreto-Lei n° 394, de 28 de abril de 1938 [Decree-Law No. 394 of April 28, 1938]. Planto. https://
www.planalto.gov.br/ccivil_03/decreto-lei/del0394.htm

Reshetneva, 2010.

Grinenko, A. (2023). Criminal Procedure: Textbook and Practicum for Universities. lurait. (In Russian).
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him and consider a criminal case on this fact”™ In addition, the issue of extradition
is touched upon in such dissertation studies for the degree of Doctor of Law, such
as “Legal Foundations of New Directions of International Cooperation in the Field
of Criminal Procedure” by A.G. Volevodz,” “Extradition in International Criminal Law:
Problems of Theory and Practice”by N.A. Safarov,'® as well as in PhD dissertations, such
as“Extradition in the Criminal Process of the Russian Federation”by A.K. Stroganova'
and a number of others. Such theses confirm that there is uncertainty in Russian legal
science, in particular, about the place of the institution of extradition of persons for
criminal prosecution or execution of a sentence.”

The system of legal acts regulating the procedural aspects of extradition in the
Russian Federation is as follows:

1. The Constitution of the Russian Federation.

2. Ratified international treaties (multilateral and bilateral).

3.The Criminal Procedure Code of the Russian Federation.

4.The Criminal Code of the Russian Federation.

5. Departmental regulatory legal acts.

In fact, international treaties occupy a dominant position in practice in the
implementation of interstate cooperation since they describe in detail the procedure
for such interaction, the conditions for the extradition of a criminal, the competent
authorities, as well as the grounds for refusing extradition.

Extradition is traditionally recognized as one of the most widespread forms of
bilateral cooperation in the Russian Federation in the field of criminal proceedings.
According to Article 61,"a citizen of the Russian Federation may not be expelled from
the Russian Federation or extradited to another State!” Furthermore, Article 63 of the
Constitution of the Russian Federation provides that the extradition of persons who
are accused of committing a crime is carried out in accordance with a federal law or
an international treaty of the Russian Federation.”

Golovko, L. (2017). Course of Criminal Procedure (2™ ed.). Statut. (In Russian).

Volevodz, A. (2002). Legal Framework of New Areas of International Cooperation in the Field of Crimi-
nal Process (Doctoral Thesis). Research Institute for Problems of Strengthening Law and Order at the
Academy of the Prosecutor General’s Office of the Russian Federation. (In Russian).

Safarov, N. (2007). Extradition in International Criminal Law (Problems of Theory and Practice (Doctoral
Thesis). MGIMO University. (In Russian).

Stroganova, A. (2004). Extradition in the Criminal Process of the Russian Federation (PhD Thesis). Mos-
cow University of the Ministry of Internal Affairs of Russia. (In Russian).

Klevtsov, K. (2022). Discussion on the Place of International Cooperation in the Field of Criminal Jus-
tice in the Legal System. International Criminal Law and International Justice, 2, 6-8. (In Russian).

Constitution of the Russian Federation (adopted by popular vote on December 12, 1993, with amend-
ments approved during the all-Russian vote on July 1, 2020). The Ministry of Foreign Affairs of the
Russian Federation. https://mid.ru/upload/medialibrary/fa3/xwhwumdwunawy9iprvhcxdqds1lzx-
qdx/CONSTITUTION-Eng.pdf
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Part 5 of the Criminal Procedure Code of the Russian Federation is devoted to
international cooperation of the Russian Federation in the field of criminal proceedings.
As for the institution of extradition itself as one of the directions (forms) of such
cooperation, Chapter 54 titled “Extradition of a person for criminal prosecution or
execution of a sentence”is devoted to it separately.” The Prosecutor General’s Office
of the Russian Federation, in particular, its General Department of International Legal
Cooperation, has exclusive competence in the field of the extradition of criminals.”

Meanwhile, it is possible to single out judicial practice, which, although formally
not considered a source of law in the Russian Federation, has a huge practical role
in the interpretation of legal norms. The resolutions of the plenum of the Supreme
Court of the Russian Federation play a special role here. In order to interpret and
apply the provisions of legislation in the field of extradition, one should refer to
the Resolution of the Plenum of the Supreme Court of the Russian Federation No.
11.” Departmental normative legal acts, namely instructions and orders of the
Prosecutor General’s Office, also play an important role for the effective execution
of the practical activities of employees (prosecutors) of the General Department
of International Legal Cooperation of the Prosecutor General’s Office (which has
exclusive competence in extradition matters).”*

Russia has also concluded about sixty-five existing bilateral extradition
treaties with foreign countries. For those states that are signatories to the above-
mentioned international treaties, in the event that no bilateral treaties have also been
negotiated with the state, the possibility of extradition is provided on the basis of
the conventional mechanisms. At the same time, as for example, in the Republic of
India, extradition may be possible on the basis of the principle of reciprocity in the
absence of a common international agreement or a bilateral agreement.

% Criminal Procedure Code of the Russian Federation No. 174-FZ of December 18, 2001. WIPO Lex.
https://wipolex-res.wipo.int/edocs/lexdocs/laws/en/ru/ru065en.pdf

Regulations on the Main Directorate of International Legal Cooperation of the Prosecutor Gener-
al’s Office of the Russian Federation (approved by the Prosecutor General’s Office of Russia on Sep-
tember 6, 2021). ConsultantPlus. https://www.consultant.ru/document/cons_doc_LAW_396362/.
(In Russian).

Resolution of the Plenum of the Supreme Court of the Russian Federation No. 11 of June 14,2012"On
the Practice of Consideration by Courts of Issues Related to the Extradition of Persons for Criminal
Prosecution or Execution of a Sentence, as Well as the Transfer of Persons to Serve a Sentence.” Con-
sultantPlus. https://www.consultant.ru/document/cons_doc_LAW_131317/. (In Russian).

Order of the Prosecutor General’s Office of the Russian Federation No. 297 of June 3, 2020 “On the
Procedure for International Cooperation by Bodies and Organizations of the Prosecutor’s Office of
the Russian Federation.” ConsultantPlus. https://www.consultant.ru/cons/cgi/online.cgi?req=doc&b
ase=EXP&n=745136#DgksaVU4UcJEMEZ21. (In Russian).

Instruction of the Prosecutor General’s Office of the Russian Federation No. 116/35 of March 5, 2018
“On the Procedure for the Work of the Prosecutor’s Office of the Russian Federation on the Extradi-
tion of Persons for Criminal Prosecution or Execution of a Sentence!” ConsultantPlus. https://www.
consultant.ru/document/cons_doc_LAW_294316/. (In Russian).
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In accordance with part 1 of Article 460 of the CPC, the Russian Federation may
send a request to a foreign state through the Prosecutor’s office for an extradition of
a person for criminal prosecution or execution of a sentence on the basis of either
an international agreement made between the Russian Federation and this state or
a written obligation of the Prosecutor General of the Russian Federation to extradite
persons to this state in the future based on the principle of reciprocity in accordance
with the legislation of the Russian Federation.

Part 1 of Article 13 of the Criminal Code of the Russian Federation contains similar
provisions as Article 61 of the Constitution of the Russian Federation and provides that
“citizens of the Russian Federation who have committed a crime on the territory of
aforeign state should not be extradited to this state. That is, it establishes the principle
of non-extradition for its own citizens. In turn, part 2 of Article 13 of the Criminal
Code of the Russian Federation establishes the principle of extradition of foreign
citizens and stateless persons who have committed crimes outside the territory of
the Russian Federation.

The Russian Federation has signed and ratified a significant number of
international treaties that provide for a procedure for the extradition of criminals. The
Russian Federation also provides for the possibility of extradition in the absence of
bilateral treaties with those states that are signatories of such international treaties. As
mentioned before, extradition is possible on the basis of the principle of reciprocity
in the absence of a general international agreement or a bilateral agreement.

3. Legal Regulation of Extradition of Persons for Criminal Prosecution
or Execution of a Sentence in the Republic of India

The influence of Indian organized crime organizations strongly affects the
criminogenic situation of the entire region. The transnational nature of Asian
crime invariably leads to the need for international cooperation in the fight against
crime. Integration and globalization processes have become significant reasons for
establishing broad interstate contacts and establishing channels of information
exchange between special services.

Extradition of persons for criminal prosecution or execution of a sentence
remains one of the most common forms of international cooperation in India. At
the same time, statistics on extradition in India indicate that there is no global scale of
activity in this area. For example, from 2002 to 2019, only seventy-four criminals were
extradited to India. About 150 fugitives are subject to extradition, but for a number
of reasons they have not been transferred to India.” Most often they hide in nearby
states within the Asian region itself.

*  Kancharla, B.(2019, June 15). 74 Fugitives Extradited to India Since 2002, Another 150 Yet to Be Extradited.

Factly. https://factly.in/74-fugitives-extradited-to-india-since-2002-another-150-yet-to-be-extradited/
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The Republic of India has signed and ratified the following international treaties,
which provide for the mechanism of extradition: “Convention of the Association for
Regional Cooperation of South Asia on Mutual Cooperation in Criminal Matters";*
“United Nations Convention against Transnational Organized Crime” and its three
Protocols;” “United Nations Convention against Corruption”;**“International Convention
for the Suppression of Acts of Nuclear Terrorism.” At the level of bilateral international
cooperation, the Republic of India has concluded forty-three extradition treaties with
foreign States. The central authority responsible for sending and reviewing extradition
requests in the Republic of India is the Ministry of Foreign Affairs of the Republic of
India, namely the Department of Consular, Passport and Visa Division.”

Extradition powers are assigned to the Union under Article 246 of the Constitution
of the Republic of India. Article 105 of the Criminal Procedure Code of India contains
some procedural provisions concerning the transfer of convicted persons; other
than that, there is no detailed regulation pertaining to extradition in the Criminal
Procedure Code.

However, India has adopted a special law, namely, the Extradition Act of 1962.
This law defines extradition crimes, the procedure for extradition of criminals to
states with which the country has signed a bilateral agreement, and in the absence of
such an agreement, on the basis of the principle of reciprocity. It describes in detail
and regulates the procedure of interstate cooperation in the field of extradition
and the actions of competent authorities, the conditions for the execution of an
extradition request and the grounds for refusal of extradition.”

Article 34 of the Extradition Act duplicates the provisions of the Indian Criminal
Code and establishes extraterritorial jurisdiction, which means if an Indian citizen

SAARC Convention on Mutual Assistance in Criminal Matters, 2008. Ministry of External Affairs, Gov-
ernment of India. https://www.mea.gov.in/Portal/LegalTreatiesDoc/08M0401.pdf

United Nations. (2000). Convention against Transnational Organized Crime (adopted by General
Assembly resolution 55/25 of November 15, 2000). United Nations Office on Drugs and Crime. https://
www.unodc.org/documents/treaties/UNTOC/Publications/TOC%20Convention/TOCebook-e.pdf

United Nations. (2003). Convention against Corruption (adopted by General Assembly resolution
58/4 of October 31, 2003). United Nations Office on Drugs and Crime. https://www.unodc.org/doc-
uments/brussels/UN_Convention_Against_Corruption.pdf

United Nations. (2005). International Convention for the Suppression of Acts of Nuclear Terrorism. Unit-
ed Nations Treaty Collection. https://treaties.un.org/doc/source/RecentTexts/English_18_15.pdf

Ministry of External Affairs of the Republic of India. https://www.mea.gov.in/leta.htm

Ministry of Home Affairs of the Republic of India. (2019). Guidelines on Mutual Legal Assistance in
Criminal Matters. https://www.mha.gov.in/sites/default/files/ISI|_ComprehensiveGuidelines_1603
2020.pdf

> The Extradition Act, 1962. India Code. https://www.indiacode.nic.in/bitstream/123456789/1440/1/19
6234.pdf

* Goel, S. (2016). Extradition Law: Indian Perspective. SSRN. https://doi.org/10.2139/ssr.2712453
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commits a crime in a foreign country, he or she is subject to criminal liability in
India.** It is noteworthy that Article 34A of the Extradition Act provides for competent
authorities to independently carry out criminal prosecution of a person even in case
of a refusal of extradition to a foreign state.

The law also contains a list of crimes that are excluded from the list of political
crimes (in the appendix); these crimes include those listed under the Indian Penal
Code, crimes subject to special Indian laws, as well as crimes provided for by inter-
national conventions ratified by India.”

4. Legal Regulation of Extradition of Persons for Criminal Prosecution
or Execution of a Sentence in the People’s Republic of China

A special extradition act is dedicated to the legal regulation of the extradition of
persons for criminal prosecution or execution of a sentence in the People’s Republic
of China, while in the process of searching, detaining and direct transfer of a person,
public security officers are guided by the provisions of the Criminal Procedure Code
of the People’s Republic of China.

Furthermore, the Constitution of the People’s Republic of China does not contain
provisions on the extradition of criminals. The basic act regulating the procedural aspects
of extradition is the Extradition Law of the People’s Republic of China.*** The conditions of
extradition are as follows: for double criminality, the minimum term of imprisonment is
one year or more of severe punishment in the case of extradition for criminal prosecution,
or there must be at least six months remaining before the expiration of execution of
a sentence (i.e, serving the sentence). Article 3 states that“no cooperation in extradition
matters may prejudice the sovereignty, security or publicinterests of the People’s Republic
of China."The extradition of Chinese citizens is also prohibited.

In addition to other well-known grounds for refusal of extradition, the law provides
that extradition may be refused on the grounds of age, health or humanitarian
considerations. Similar provisions are also contained, in particular, in the legislation
of Afghanistan.” There are no exceptions to the categorization of political crimes, that

* Indian Penal Code, 1860. India Code. https://www.indiacode.nic.in/bitstream/123456789/2263/1/
A1860-45.pdf

* Shestak,V, & Karpovich, V. (2022). Institute of Extradition of Persons for Criminal Prosecution: Experience

of the Republic of India. International Criminal Law and International Justice, 3, 18-22. (In Russian).

* Huang, F. (2006). The Establishment and Characteristics of China’s Extradition System. Frontiers of

Law in China, 1(4), 595-615.

¥ Extradition Law of the People’s Republic of China, 2000. Asian Legal Information Institute. http://

www.asianlii.org/cn/legis/cen/laws/el161/

*¥ Shestak, V., & Karpovich, V. (2022). Modern Features of Cooperation Between the Russian Federation

and the Islamic Emirate of Afghanistan in the Fight Against Crime. Bulletin of Moscow University of
the Ministry of Internal Affairs of Russia, 3, 318-325. (In Russian).
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is, any crime in the process of resolving the issue of extradition can be recognized
as politically motivated.

As for the procedural aspects, extradition requests are received by the Ministry
of Foreign Affairs of the People’s Republic of China. It should be noted that China
has concluded fifty-nine extradition treaties, of which thirty-nine have been ratified.
Before the competent authorities of foreign states formally request extradition from
China, they may send a request in the form of written requests, such as diplomatic
channels or the International Police Association, or by mail, telegram and telegraph,
requesting temporary enforcement measures against the person requesting
extradition.

Upon receiving notification of an extradition, the person subject to extradition
has the right to engage Chinese legal representation to present the opposing reasons
for the extradition request to the relevant authorities within fifteen days. At the
same time, the Supreme People’s Court of the People’s Republic of China checks the
legality and validity of the extradition request, as well as conducts an assessment of
the evidence. The court makes a decision to either refuse extradition or to execute
an extradition request. This decision is submitted to the Ministry of Foreign Affairs
of China and subsequently to the approval of the State Council of China.

The actual, physical (referred to as “direct”) transfer of the criminal is carried
out by public security agencies on behalf of the Ministry of Foreign Affairs of the
People’s Republic of China with the requesting state. A temporary delay in extradition
may result in the person requested for extradition having the opportunity to flee
without any punishment due to the fact that the requesting party failed to meet
the deadlines. As a result, in order to avoid such a scenario, Chinese authorities may
decide to consent to a temporary extradition if it is deemed feasible at the request
of the requesting country.

5. Legal Regulation of Extradition of Persons for Criminal Prosecution
or Execution of a Sentence in the Republic of South Africa

The legal regulation of extradition in South Africa is mainly based on special
regulatory legal acts. The Constitution of South Africa does not contain specific
provisions on extradition.” As for the Criminal Procedure Act of South Africa, it
contains a provision that allows a police officer to make an arrest without a warrant
if a reasonable statement has been filed against him/ her or there are suspicions that
a person has committed a crime abroad and it is punishable under South African
law, provided that he is subject to arrest or detention for this crime (Art. 40).%

*  Constitution of the Republic of South Africa, 1996. Parliament of South Africa. https://www.parlia-

ment.gov.za/storage/app/media/Acts/constitution/SAConstitution.pdf

" Criminal Procedure Act 51 of 1977. South African Government. https://www.gov.za/sites/default/

files/gcis_document/201503/act-51-1977s.pdf
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The Republic of South Africa has, however, much like India, adopted a special law
to address the issue of extradition, more precisely, The Extradition Act 67 of 1962." The
conditions of extradition under this law are quite typical - that is, double criminality and
the presence of a concluded bilateral extradition treaty. Let us consider some specific
provisions of this law.” For instance, Article 3 provides for the possibility of extradition of
a criminal in the absence of an extradition treaty with a foreign state if there is a written
decision from the President on this. In the event that a criminal who is extradited to
South Africa has been acquitted in this criminal case or a criminal case has not been
initiated, or criminal prosecution has not been carried out within six months, then
by decision of the Minister of Justice of South Africa, that person is subject to being
transferred back to the requesting state (Art. 20). The South African Minister of Justice
receives extradition requests through diplomatic channels. Thus, the Minister of Justice
of South Africa has exclusive competence in the issue of extradition, while the court
performs the function of verifying evidence on behalf of the requesting party.”

In the case of President of the Republic of South Africa v. Quagliani, the Constitutional
Court of South Africa ruled on the legal nature of extradition, recognizing that it
includes something more than just international relations or an extradition based on
the principle of reciprocity.” Extradition includes three important components: the
sovereign actions of two states; the appeal of one state to another state with a request
for the extradition of an alleged criminal and the extradition of the requested person
for the purposes of trial and sentencing on the territory of the requesting state (in
Russia, such procedures are called extradition for criminal prosecution or execution
of a sentence). Thus, extradition co-exists without violating state sovereignty or the
principle of (international) “politeness” between states and also functions at the
intersection of domestic and international law.

6. Legal Regulation of Extradition of Persons for Criminal Prosecution
or Execution of a Sentence in Some BRICS Candidate States

Currently, the number of countries that have submitted official applications to join
the BRICS organization stands at seven — these are Algeria, Argentina, Egypt, Bahrain,
Saudi Arabia, the UAE and Iran. Several other countries have also expressed their
desire to join the BRICS group, namely Indonesia, Mexico, Greece, Thailand, Turkey
and many others.

Extradition Act 67 of 1962. South African Government. https://www.gov.za/sites/default/files/gcis_
document/201505/act-67-1962.pdf

2 Van Zyl Smit, D. (1995). Reentering the International Community; South Africa and Extradition. Crim-

inal Law Forum, 6, 369-377.

“ Watney, M. (2012). A South African Perspective on Mutual Legal Assistance and Extradition in a Glo-

balized World. Potchefstroomse Elektroniese Regsblad, 15(2), 292-318.
President of the Republic of South Africa v. Quagliani (2009) 2 SA 466 (CC).
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Itis well acknowledged that each state has its own respective distinctive features and
traditions related to the legal regulation of individual institutions and its legislation. Given
the recent expansion of the BRICS organization, as well as the systematic and progressive
strengthening of cooperation between the Russian Federation and the BRICS member
states on a number of key foreign policy issues, this organization should set itself the goal
of developing and forming a legal framework for cooperation on legal issues, including
in the field of international cooperation in the field of criminal proceedings.”

One of such topical issues, in particular, is the extradition of persons for criminal
prosecution or execution of a sentence. It should be noted that for a better analysis
of the national legal regulation of the extradition of the BRICS candidate states, first
and foremost, it is necessary to understand which legal system the state belongs to,
what are the main sources of law, whether legislation has been codified, whether
special laws on extradition have been adopted and whether the provisions have
been incorporated into the national Code of Criminal Procedure.

The People’s Democratic Republic of Algeria has a mixed (hybrid) legal system.
It exists in close interaction between the French legal tradition and Muslim law. At the
same time, it is formally fixed that the main source of law comprises normative legal acts
(such as the Constitution of Algeria, laws, presidential decrees and by-laws). In turn, the
norms of Islamic law govern family law (Algerian Family Code) and probate law.

The basic source of the national legal regulation of extradition in Algeria is the
Code of Criminal Procedure.” Section 1, Book 7 of the Algerian Code of Criminal
Procedure is dedicated to international cooperation in the field of the extradition
of criminals.” This section contains five chapters, namely conditions of extradition,
extradition procedure, consequences of extradition, transit and seizure of items and
includes Articles 694 to 730, respectively.

Article 694 establishes that “unless otherwise provided by international treaties
or conventions, the conditions, procedure and consequences of extradition are
determined by this act"The provisions of international treaties have priority over the
Code of Criminal Procedure of Algeria (Art. 132 of the Constitution).” Furthermore,
Article 588 of the Code of Criminal Procedure of Algeria, Algeria extends its criminal
jurisdiction over crimes committed by a foreign citizen “against the security of the

* Astakhov, E. (2016). The Place of BRICS in World Politics. Herald of MGIMO University, 1(46), 42-50. (In
Russian).

* " International Centre for Missing & Exploited Children. (2022, August). Algeria, People’s Democratic

Republic of. https://cdn.icmec.org/wp-content/uploads/2022/09/ICMEC-Algeria-National-Legisla-
tion-_Aug-2022.pdf

Algerian Penal Code of Procedure, 2007.

* Algeria’s Constitution of 2020. ConstituteProject.org. https://www.constituteproject.org/constitu-

tion/Algeria_2020.pdf?lang=en
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Algerian State,” counterfeiting and the person is subject to criminal prosecution
under Algerian law.

The conditions for the extradition of criminals, as well as the sending of an extra-
dition request and the execution of a foreign extradition request are contained in
Article 697. In particular, these conditions include the following:

1. The principle of double criminality.

2.The minimum sentence for a crime is two years of imprisonment.

3.The term of serving (execution) of a sentence of an already convicted person
is equal to or more than two months.

4. Attempted crime or complicity in a crime is subject to the principle of double
criminality.

5.1f a person has committed several crimes, the minimum term is determined by
the aggregate and must exceed (or be equal to) two years of imprisonment;

6. Military personnel, sailors and other such persons shall be extradited in
accordance with Article 697, provided that they have committed a crime under
common law punishable by Algerian law.

In accordance with Article 698 of the Code of Criminal Procedure of Algeria, the
request for extradition cannot be executed in the following cases: (a) the person
at the time of the commission of the crime is recognized as an Algerian citizen; (b)
the statute of limitations of the crime has expired; (c) the crime or misdemeanor is
of a political nature or the request for extradition is sent on the basis of a political
motive; (d) the crime or misdemeanor was committed on the territory of Algeria;
(e) the crime was committed outside Algeria, though the person is already being
prosecuted or has been convicted in Algeria (the principle of non bis in idem) and
(f) the person has been amnestied.

Another important source in the field of extradition is the Algerian Constitution.”
Article 50 of the Constitution establishes the following:“No person may be extradited
except in accordance with a ratified international agreement or in accordance with
extradition legislation. Under no circumstances should a refugee legally entitled to
political asylum be transferred or extradited.”

In the practice of international cooperation on extradition, the imposition of such
a type of punishment as the death penalty is in many cases recognized as the basis
for refusing extradition requests. However, it should be mentioned that the death
penalty, in accordance with the Algerian Criminal Code, is provided for in more than
thirty crimes, that is to say, its use is legalized in Algeria.”

The Argentine Republic follows the Romano-Germanic legal system. Argentine
legislation is recognized as the fundamental source of law. Uncharacteristically for the
Romano-Germanic legal system, judicial precedent, in particular,“plenary decisions,’
is also considered the source of law in Argentina (the Court of Appeal).

* Constitution of Algeria of 1996. Konstitutsii. https://worldconstitutions.ru/?p=53. (In Russian).
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Argentina is a federal state, which includes twenty-three provinces. It is note-
worthy that Article 8 of the Argentine Constitution in this regard establishes the
obligation for all provinces to extradite criminals on a reciprocal basis.”

Argentina has also adopted Law No. 24,767 “On International Cooperation in
Criminal Matters.” It includes such key issues of legal regulation of international
cooperation in the field of criminal proceedings as extradition, mutual legal assistance
in criminal cases, execution of sentences, establishing criminal jurisdiction etc. The
central authority responsible for the extradition of criminals is the Ministry of Foreign
Affairs, International Trade and Worship of Argentina.

In accordance with Articles 6 and 7 of this Law, the following conditions for the
extradition of criminals are established:

1. Extradition for criminal prosecution — a minimum period of one year;

2. Extradition for execution of a sentence — the minimum term of serving
(execution) the sentence of a convicted person must exceed one year at the time
of sending the request for extradition;

3. If a person is accused of several crimes, it is sufficient for extradition that at
least one crime is recognized as extraditable;

4. Compliance with the principle of double criminality.

Additionally, Article 8 of the Law establishes the following grounds for refusal
of extradition:

1. A person may be subjected to torture or harsh treatment;

2.The crime for which extradition is requested is political in nature;

3. If the crime in connection with which extradition is requested is a crime under
military criminal law but at the same time is not a crime under ordinary criminal law;

4.The person is being prosecuted on the basis of race, nationality etc.;

5. A death penalty is imposed for a crime, and the requesting party has an obli-
gation not to use it.

The Law also establishes a list of crimes that cannot be recognized as political.
Article 9 states that the following acts cannot be recognized as political crimes under
any circumstances:

1. War crimes and crimes against humanity;

2. Encroachment on the life, physical integrity or freedom of the head of
government or head of state, or a member of their family;

3. Encroachment on the life, physical integrity or freedom of diplomatic personnel
or other persons enjoying international protection;

Argentina’s Constitution of 1853 (reinstated in 1983, with Amendments through 1994). ConstituteProj-
ect.org. https://www.constituteproject.org/constitution/Argentina_1994.pdf?lang=en

Ley 24.767 de Cooperacion Internacional en Materia Penal [Law 24.767 on International Cooperation
in Criminal Matters]. (1996). http://www.cooperacion-penal.gov.ar/userfiles/LEY%20DE%20COOPER-
ACION%20INTERNACIONAL%20EN%20MATERIA%20PENAL.pdf
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4. An attack on the life, physical integrity or freedom of the population or innocent
civilian personnel not involved in violence caused by armed conflict;

5. Any crime that comprises the safety of civil aviation or navigation;

6. Crimes in respect of which the Argentine Republic has assumed an international
legal obligation to extradite or prosecute;

7. Terrorist acts.

Article 10 stipulates that an extradition request must be refused if the execution
of the request (or the consequences of its execution) may violate the sovereignty,
security, public order or other essential public interests of Argentina. In addition to
Articles 8 and 10, Article 11 also contains such grounds for refusal of extradition as:

1. The expiration of the statute of limitations of criminal prosecution;

2.The person has already been convicted in the requesting state for the act for
which extradition is requested;

3. The person has not reached the age of criminal responsibility under the
legislation of Argentina;

4.The Court has rendered a decision in absentia and the requesting state does not
provide sufficient guarantees that the case will be resumed to hear the arguments of
the convicted person in order to allow him to assert his rights and a fair judgment
will subsequently be rendered;

5.If the requesting state, at the time of consideration of the extradition request,
has not provided sufficient evidence that the time during which the wanted person
is in places of deprivation of liberty is considered the time served by the person in
connection with the criminal case that served as the basis for the request.

An Argentine citizen may also voluntarily decide on the place of his own criminal
prosecution if criminal prosecution is being pursued by both the requesting state
and the requested one, except in cases where a bilateral treaty providing for the
obligation of extradition is not applicable to this case (Art. 12). However, the status of
an Argentine citizen must be confirmed at the time of the commission of the crime
and also be preserved when deciding on the place of criminal prosecution. If an
Argentine citizen uses this right, the extradition will be refused. An Argentine citizen
is subject to prosecution in Argentina in accordance with Argentine criminal law,
provided that the requesting state itself agrees to this, waiving its own jurisdiction
over this crime (crimes). Subsequently, the requesting state sends to the requested
state the full range and list of available evidence necessary to bring a person to
criminal responsibility, as well as for a qualitative investigation of a criminal case.

The Kingdom of Bahrain is a mixed (hybrid) legal system. The legislation of
Bahrain includes a set of provisions of customary tribal law, Muslim and English
law. British influence played a special role in the formation of modern Bahraini law.
Now, the Constitution of 1973 (Art. 2), explicitly recognizes sharia norms as the
fundamental source of law and Arabic as the state language.”

* Bahrain’s Constitution of 2002. ConstituteProject.org. https://www.constituteproject.org/constitu-

tion/Bahrain_2002.pdf
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The provisions on extradition are incorporated into the Criminal Procedure
Code of Bahrain (Book 6, Arts. 412-425).** The central authority for extradition is
the Ministry of Justice of Bahrain (Art. 417 of the CPC). In turn, the Supreme Criminal
Court considers extradition requests, compliance by the requested party with the
conditions of extradition and compliance with all procedural rules (Art. 419 of the
CPCQ).

Article 413 regulates the conditions of extradition, namely:

1.The crime must be committed on the territory of the requesting state or outside
its territory if the act is recognized as a crime under its legislation;

2.The actis recognized as a felony or a misdemeanor and the principle of double
criminality is observed;

3. Imprisonment for a period of at least one year;

4. Conviction by a court sentence of imprisonment for a term of at least six
months.

Article 415 of the Code of Criminal Procedure of Bahrain, in particular, also
contains a number of grounds for refusing extradition. First of all, a request for
extradition cannot be issued for a person who is a citizen of Bahrain. Non-compliance
with the principle of non bis in idem also serves as a basis for refusal to execute an
extradition request. Extradition will be refused if a crime against military service
has been committed. In the context of political crimes which are a classic reason
for refusing extradition, there are several complex nuances and subtleties. Thus,
extradition is refused in the following cases enumerated below regardless of whether
a political crime has been committed (even if committed for a political purpose):

1. An attack on kings and heads of state of countries, their wives, direct family
members or relatives of the mother-in-law;

2. An attack on crown princes or deputy heads of state;

3. Premeditated murder and theft, accompanied by violence against individuals,
representatives of authorities or against transport and communication facilities.

The Islamic Republic of Iran is a mixed (hybrid) legal system. It contains the
features of the Romano-Germanic and Muslim legal systems. The 1979 Constitution
fixed the mandatory compliance of all adopted laws with sharia norms (Art. 4).” Even
though at the beginning of the 20" century Iran underwent the Europeanization
of legislation, over time (particularly after the 1979 revolution), all the norms were
brought into line with Muslim principles and customs; however, the legal and
technical component of the Romano-Germanic tradition was preserved.

Code of Criminal Procedure No. 46 of 2022. UNODC Sherloc. https://sherloc.unodc.org/cld/uploads/
res/document/bhr/code-of-criminal-procedures_html/Bahrain_Code_of_Criminal_Procedure_
Decree_No_46_of_2002_EN_translation_-_non_official.pdf

Constitution of the Islamic Republic of Iran of 1979. Konstitutsii. https://worldconstitutions.ru/?p=83.
(In Russian).
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The Iranian Law “On Extradition” of 1960 is devoted to the legal aspects of
international cooperation on extradition.® With regard to the conditions of
extradition, a request for the extradition of a person must be approved by Iran if the
requested person has been prosecuted or convicted of one of the crimes mentioned
in this Law (Art. 2), namely:

1.The crime is committed by a citizen of the requesting state on its territory (the
territorial jurisdictional principle).

2.The crime is committed by a citizen of the requesting state outside its borders
(active personal jurisdictional principle).

3. The crime is committed by an alien outside the requesting state (protective
jurisdictional principle).

In all of these instances, we are talking about the establishment of criminal
jurisdiction over the committed crimes.” At the same time, the law also has a vague
but standard wording for all three mentioned provisions, which is as follows:
“provided that the public interests of the requesting state are not harmed.” It is
also mandatory to comply with the principle of double criminality (Art. 4) and the
principle of non bis in idem. However, in the principle of non bis in idem there is also
an exception (Art. 11):

If a person is already being prosecuted by Iranian law enforcement agencies, the
request must be rejected. However, Iran may temporarily extradite a person to the
requesting State for the period of investigation only on condition of subsequent
extradition back to Iran. This provision applies if the request is made for the purpose
of paying the accused debts in the requesting State.

Extradition for criminal prosecution is possible only if the maximum penalty for
the crime is at least one year of imprisonment, and extradition for execution of the
sentence can be carried out only if the sentence term is more than two months.

Article 8 of this Law establishes the following grounds for refusal of extradition:

1.The person is a citizen of Iran.

2. The crime has a political character (nature) or is based on the essence of the
extradition request or it is evident that the extradition is requested for political purposes.
In cases of civil wars or internal conflicts, a request for extradition is not executed, except
in cases where the crimes committed are cruel and contrary to the rules and customs
of warfare. In such cases, the extradition itself will be carried out after the end of civil
wars. At the same time, murder cases will not be considered a political crime.

3.Whether a crime is committed on the territory of Iran or whether it is committed
outside the territory of the government of Iran, the person is subject to court
proceedings, prosecution or conviction within the territory of Iran.

56

Extradition Law of 1960. UNODC Sherloc. https://sherloc.unodc.org/cld/en/legislation/irn/extradi-
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4.The person has committed a war crime.

5.The statute of limitations for criminal prosecution has expired.

The United Arab Emirates has a mixed (hybrid) legal system. The UAE Consti-
tution of 1996 recognizes sharia as the main source of law. It is worth noting that
the legislation in the UAE is quite codified. In 1970, the UAE adopted the Criminal
Code, the CPC and the CPC. Case law also has a special role: the decisions of the
Supreme Court are precedent-setting in nature. Moreover, it should be noted that
the Supreme Court in its decisions is guided not only by sharia norms and laws but
also recognizes customs as a source of law.

UAE legislation criminalizes a number of cross-border (transnational) crimes such
as human trafficking, cybercrime, money laundering and terrorist financing. Special
laws have been adopted on each of these issues.”

The central authority in the field of extradition in the UAE is the Department of
International Cooperation of the Ministry of Justice. This Department receives the
requests for extraditions, registers them and sends them for consideration to other
structural units to resolve the issue of compliance with the conditions of extradition,
as well as the absence of grounds for refusing extradition. The main regulatory
legal act regulating issues of international cooperation in the field of extradition of
persons for criminal prosecution or execution of a sentence is Federal Law No. 39,“On
International Cooperation in the Field of Criminal Proceedings” of 2006.” This Law
provides for the following conditions for the extradition of a criminal (Arts. 7-8):

1. The minimum term of punishment for a crime or an alleged criminally
punishable act must be no less than one year of imprisonment.

2. If there is a request for the execution of a sentence, the minimum term of
serving this sentence must be at least six months.

3. When interpreting whether an act is a crime both in the requested and
requesting state, the essential characteristics (composition of the crime) of the act
itself are taken into account rather than its designation or its individual elements.

4. If extradition is requested in respect of several crimes, it is sufficient that at
least one of these crimes is recognized as extraditable.

The grounds for a refusal of extradition are provided for in Article 9 of the above-
mentioned law and are as follows:

1. The person for whom extradition is requested is a citizen of the UAE.

2. The judicial authorities of the UAE have complete jurisdiction over the
requested crime.

Ministry of Justice of the United Arab Emirates. (2020). Guide to the International Judicial Coopera-
tion in Criminal Matters (Surrender of Persons and Things - Judicial Assistance). https://www.moj.gov.
ae/Content/Userfiles/Assets/Documents/ce11fada.pdf

Federal Law No. 39 of 2006 “On International Judicial Cooperation in Criminal Matters”. United Nations
Office on Drugs and Crime. https://www.unodc.org/uploads/icsant/documents/Legislation/Unit-
ed%20Arab%20Emirates/English/FEDERAL_LAW_NO.39_of_2006.pdf
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3. A crime is recognized as a political or related to a political crime, with the
exception of the following crimes:

crimes of a terrorist nature, war crimes, genocide, crimes of aggression against
the head of state or any of his family members, his deputies, or any of the members
of the Supreme Council or members of his family, or the Prime Minister, or a crime
in relation to other persons enjoying international protection in addition to crimes
of aggression against the government and the interests protected by it.

4. Extradition is requested for violation of military duties.

5.The request for extradition is based on race, gender, religion, nationality, ethnic
origin, political beliefs or if there is an encroachment on the personal position of
any person.

6. Non-compliance with the principle of non bis in idem.

7.The statute of limitations for criminal prosecution has expired.

8. A person may be subjected to torture, inhuman or degrading treatment
or severe punishment that does not correspond to the crime committed in the
requesting state or if minimum guarantees of respect for the rights of the person
prescribed by the Code of Criminal Procedure may not be provided.

It should be noted that in many cases the conditions of extradition are
unambiguous and generally recognized, for example, the principle of double
criminality. On the other hand, such grounds as politicization of the crime or ill-
treatment of a suspect (convicted) person are evaluative in nature and can be used by
the parties at their discretion. In general, in the practice of international cooperation
on extradition, there are both general conditions for the extradition of persons and
grounds for the refusal of extradition and special ones, which are explained, in fact,
by the socio-cultural and legal traditions of a particular state.

Conclusion - Prospects of Legal Regulation of Extradition
in the BRICS States

The legal regulation of extradition in the BRICS states is predominantly intricate
and complex. There are no serious gaps in the legal regulation of the basic provisions
concerning interstate and interdepartmental cooperation in the field of extradition.
The majority of the BRICS countries, including candidates for membership in the
BRICS, have adopted special acts regulating the extradition of criminals (the only
exceptions are Russia, Algeria and Bahrain). All the above-mentioned factors indicate
that new opportunities and prospects are opening up in terms of legal integration
in the field of extradition in the BRICS states, as well as in some states that have
submitted official applications to the BRICS organization. The findings of this study
revealed that there are no significant barriers or restrictions for such integration.

The development and possible adoption of a“BRICS convention on extradition”
is not a premature decision. Of course, the adoption of such an act requires the will
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of the foreign ministers of each BRICS member state. Given the varied legal, religious
and cultural traditions in the different BRICS member states, the legal regulation of
extradition conditions in these BRICS member states is also different and has its own
distinctive features. Moreover, at the national level there is a sufficiently high-quality
regulatory and legal framework and well-established judicial practice in the field of
the extradition of persons for criminal prosecution or execution of a sentence. In
particular, the BRICS member states have adopted a number of special legal acts
(including codes and laws) on extradition, which include:

1. Decree-Law of the Federal Republic of Brazil No. 394 of 1938, Law of the Federal
Republic of Brazil No. 13,445 of 1980.

2. The Extradition Act of 1962 (India).

3. The Extradition Act of 1962 (South Asia).

4.The Law of the People’s Republic of China on Extradition of 2000.

5.The Criminal Procedure Code of the Russian Federation of 2001 (Part 5 “Inter-
national Cooperation in Criminal Proceedings,” Chapter 54 “Extradition of Persons
for Criminal Prosecution or Execution of a Sentence”).

The mentioned normative legal acts describe in detail the procedure for
cooperation in the field of extradition; more specifically, they provide for criminal
procedural mechanisms of interstate and interdepartmental cooperation on
extradition, define a list of extraditable crimes, regulate the conditions for extradition
and the grounds for refusing to execute an extradition request, resolve the problems
of establishing the criminal jurisdiction of states over crimes as well as contain other
essential provisions (see Table 1 below).

Table 1
Distinctive Features of the Legal Regulation of Issuance of an Extradition Request

Special law Legal system Exclusion from

political crimes
Brazil + Romano-German +
Russia - Romano-German -
India + Mixed (hybrid) +
China + Socialist (or mixed) -
South Africa + Mixed (hybrid) -
Algeria - Mixed (hybrid) -
Argentina + Romano-German +
Bahrain - Mixed (hybrid) +
Iran + Mixed (hybrid) +
United Arab Emirates + Mixed (hybrid) +

Source: Author, based on open data.
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It is necessary to comment on the provisions shown in Table 1. For example,
Argentina and the UAE have adopted special laws on international cooperation in
criminal proceedings with extradition serving as one of the objectives, respectively.
There is no special act in Russia and Bahrain, but the provisions on extradition have
been incorporated into each country’s respective national Code of Criminal Procedure.
Previously, the concept of so-called politicized (political) crimes was discussed. Of
course, it is also necessary to develop a list of those (special categories) crimes that
will not be recognized as political and for which the person will be extradited under
any circumstances. Such provisions are provided for in the legislation of the UAE
(Art. 9 of the Law“On International Cooperation in Criminal Proceedings”), Iran (Art. 8
of the Law of Iran “On Extradition”), Argentina (Art. 9 of the Law “On International
Cooperation in Criminal Matters”), Brazil (Art. 81 of the Brazilian Law No. 13,445 of
1980 and Art. 2 of Decree-Law No. 394 of 1938) and India (Annex of the Extradition
Act) legislation. However, Bahrain does include some special political crimes (Art. 415
of the Criminal Procedure Code of Bahrain) for which an extradition request will
be refused. Something similar can also be found in the SAARC Convention on the
Suppression of Terrorism (Arts. 2).° It mentions that states and their competent
authorities may, by agreement, come to the conclusion that certain serious crimes
cannot be equated as“a political crime or a crime related to a political crime or a crime
caused by political motives.” Considering all of these variations and distinctions, it
is clear that the issue of the adoption of a BRICS convention on extradition requires
discussion and elaboration at the highest level and enough time should be given
to making decisions in this area.

According to the datain Table 1, three legal systems are distinguished, specifically
mixed, socialist and Romano-German legal systems. It is noteworthy that the
exclusion of political crimes from the list of crimes stipulated in the BRICS states is
provided for only in the legislation of Brazil and India, whereas four out of five BRICS
candidate states do contain provisions on the extradition of political criminals who
have committed specific individual crimes.

As for bilateral cooperation on extradition, the Russian Federation has not concluded
an extradition treaty with only one BRICS member state, namely the Republic of
South Africa. Nevertheless, we believe that one of the initial stages of improving and
strengthening cooperation among the BRICS member states should be the conclusion
of relevant bilateral extradition treaties. Of course, this is a rather laborious and lengthy
process, but it is necessary to eliminate primary disagreements before the immediate
development of a BRICS convention on extradition. Thus, Table 2 schematically shows
the presence or absence of a concluded bilateral extradition treaty between the different
BRICS states (see Table 2 below).

% SAARC Regional Convention on Suppression of Terrorism, 1988. United Nations Treaty Collection.

https://treaties.un.org/doc/db/Terrorism/Conv18-english.pdf
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Table 2
Concluded Bilateral Extradition Agreements Between BRICS States

Brazil Russia India China South Africa

Brazil & + + + -

Russia + & + + -

India + + & - +

China + + - & +
South Africa - - + + &

Source: Author, based on open data.

Based on a study of the detailed legal regulations, the availability of special laws
and a clear extradition procedure both in the BRICS member states and in the BRICS
candidate states, it can be concluded that there are no serious gaps in extradition
issues within the legislation of these states. By carrying out a thorough analysis
and taking into consideration the peculiarities of the legislation of these states, the
mechanisms of interaction between states and their competent authorities could
be elevated to a qualitatively new level. Additionally, it is crucial to address the
qualitative development and advancement in the formulation of the international
legal framework regulating extradition within the BRICS format.

The research further shows that it is necessary to develop and adopt a BRICS
convention on extradition, provided that these candidate states also become
full members of the BRICS alliance in the near future. Obviously, such integration
processes cannot be imagined without also taking into account the political will
of the heads of state and foreign ministries. The basic provisions of the proposed
BRICS convention on extradition can be based on existing regional conventions
and their criminal procedure mechanisms, for example, the European Convention
on Extradition, the Inter-American Convention on Extradition and others. It is also
important to pay attention to those extradition procedures that are provided for in
universal international treaties, such as the UN Convention against Transnational
Organized Crime. At the same time, it is necessary to achieve consensus on a number
of controversial issues, such as the grounds for refusing extradition, and make them
acceptable to all BRICS member states.

Itis worth noting that the adoption of a comprehensive and special act providing
for key criminal law and criminal procedure mechanisms within the framework of
global international organizations, such as the United Nations, may likely prove to
be an impossible task. Nonetheless, the use of regional organizations as a platform
for building a dialogue greatly simplifies this task because the fewer participating
states, the easier it is to agree and find compromises.
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Due to the strengthening of the Russian Federation’s cooperation with Asian
states and its shift “to the east”in the foreign policy arena, it would be advisable to
consider the possibility of legal integration within an organization such as BRICS,
including on extradition issues. In addition to topical issues of international policy,
the BRICS organization actively implements the integration and harmonization of
legal provisions. Thus, each of the BRICS member states strives to fight crime at the
national level; subsequently, on the basis of accepted developments and practices
and taking into account national legal traditions, joint communiques are adopted
within the framework of the BRICS group, and plenary sessions of BRICS working
groups on counterterrorism and meetings of foreign ministers, as well as meetings
of the BRICS Antiterrorist Working Group are held.

During the process of development and preparation for the adoption of a BRICS
convention on extradition, it is essential to reach a consensus on a humber of
significant and problematic issues, including the following:

1. Eliminate differences in the understanding of certain legal terms as well as
criminal procedural mechanisms (e.g., linguistic and semantic country differences).

2. Provide mechanisms for resolving disputes between states and their law
enforcement agencies.

3.Take into account the special grounds for refusing the extradition of criminals
in accordance with the legislation of the BRICS states.

4. Distinguish in detail the establishment of dispositive and imperative principles
in matters involving the extradition of criminals. For example, distinguish between
cases in which the state is obliged to extradite a criminal and those in which the law
enforcement agencies possess discretion.

5. Establish rules regarding competing requests (collision of requests).

6. Simplify cooperation and minimize the time for consideration of extradition
requests.

7. Adopt a standard extradition request.

8. Consolidate the principle of respect for the sovereignty of states in the
implementation of interstate and interdepartmental cooperation.

8. Approve the list of crimes that the party shall not recognize as a political crime
(politically motivated).

At the same time, in the process of working on the draft convention and subse-
quently after its adoption, states parties, as well as legislators, need to systematically
and progressively come to the need to harmonize, unify and internationalize national
legislation and legal provisions in the field of extradition. It is obvious that such
integration processes are possible only when taking into account the peculiarities
of the legal, socio-cultural and ethnic traditions of each of the BRICS states.
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Abstract. This article is devoted to the legislative regulation, court practice, and
criminal policy in the field of genomic security within the jurisdiction of the BRICS
countries. Researchers examine China’s experience with national legal regulation on
matters related to genomics, the legal practices regarding genomic security in India,
and the legal experience with genetic regulation of South Africa. For the longest
time, the Chinese model of legal regulation had remained in its infancy; however,
the high-profile case of a biologist named He Jiankui, who genetically edited the
human genome, raised ethical issues that necessitated urgent legislative settlement.
As a result, amendments were introduced to the criminal and civil codes and stricter
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state control was established over the research activities of scientists and the licensing
of clinical trials. In South Africa, for instance, tribal genomic sovereignty is protected
by local laws. Nevertheless, the free circulation of genetic data is a cause for concern,
licensing control by the South African government is not adequately developed, and
there is a lack of sufficient knowledge and training among scientists.
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Introduction

In light of the significant relevance of scientific studies on the human genome
and their real-world applications in medicine, forensics, agriculture, and other fields,
in recent years there have been active requests arising in this area regarding the
regulation of legal, ethical and moral issues, including pressing issues of biosafety
and the genomic sovereignty of entire nations.

Experimentation with human genes and the radical invasion of the human genome
are not considered acceptable in the world today, as they are still not fully aligned
with international and national norms, as well as professional ethical standards.’
Beyond the uncertainties in the legal framework for biosafety and the chaotic use
of genetic technologies by private individuals, this state of affairs is attributed to
the subsequent irreversible reactions resulting from “genetic enhancement” and
“genome editing” These reactions can include unintentional or deliberate changes
to the genetic code, which are subsequently transmitted to future generations who
in turn have not consented to such consequences.

' Li,J-r, etal.(2019). Experiments that Led to the First Gene-Edited Babies: The Ethical Failings and the

Urgent Need for Better Governance. Journal of Zhejiang University Science, 20(1), 32-38.
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More than five years have passed since the heated debate surrounding the first
engineered babies born in China distracted the entire community from the real
benefits of gene editing technologies that could make a real difference in the lives
of adults with their serious medical conditions. Some fifty experimental studies
are currently being carried out worldwide on human volunteers whose genes are
being edited to treat diseases ranging from cancer to HIV and blood diseases (such
as sickle-cell disease), forty of these using the CRISPR (Clustered Interspaced Short
Palindromic Repeats) or “genetic scissors” technology.’

International organizations and nongovernmental scientific associations agree
that there is an urgent need for an effective ethical and legal framework aimed
specifically at regulating research in the field of genome editing. Over twenty
countries now explicitly prohibit germline modification in human reproduction in
their legislation, including the United Kingdom (UK), Australia, Germany, France,
Netherlands, Belgium, Japan, Canada, Brazil, and South Korea. The BRICS countries,
led by China, Russia, and India, are setting an important vector in this direction.

Our empirical basis for this study is the current regulations and ethical standards
for genetic biotechnology in the Russian Federation, as well as in several other
BRICS countries such as China, India, and South Africa. Techniques of knowledge
and data collection, such as the formal-logical method, systematic analysis, statistical
techniques, legal-technical, and jurisprudential analysis of the texts of laws and
jurisprudence, form the methodological basis of the work. The study also makes use of
private scientific methods, such as empirical description, comparative legal method,
methods of exegetics and hermeneutics, structural and functional methods, etc.

As for domestic legislation, some states expressly prohibit germline editing
through criminal liability, others prohibit it through administrative sanctions, and
still others regulate this area through non-binding guidelines.’ It should be noted
that genome editing for research purposes is permitted in the United States and
European countries but artificially produced embryos must be destroyed after the
experiment, i.e,, it is forbidden to implant them for a woman to carry to term.

The Chinese approach to human genome editing is the most liberal approach in
all of Southeast Asia, particularly because there is still no mandatory authorization
required for genetic diagnosis, although other forms of genetic manipulations in
the management of genetic resources are strictly licensed.*

> Regalado, A. (2023, March 7). Forget Designer Babies. Here’s How CRISPR Is Really Changing Lives: The
Gene-Editing Tool Is Being Tested in People, and the First Treatment Could Be Approved This Year. MIT
Technology Review. https://www.technologyreview.com/2023/03/07/1069475/forget-designer-babies-
heres-how-crispr-is-really-changing-lives/

Yotova, R. (2020). Regulating Genome Editing under International Human Rights Law. International &
Comparative Law Quarterly, 69(3), 653-684.

* Trikoz, E. (2021). Criminal Law Codification of the Norms of Genomic Law in the EU and BRICS Coun-

tries. In X/ International Congress of Comparative Law “Emergency Situations: Problems of Legal Regula-
tion in Modern Society” (p. 6). http://dx.doi.org/10.2139/ssrn.4126519
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1. China’s Experience with National Legal Regulation
in the Field of Genomics

The “Made in China 2025" strategy document sets ambitious goals for China
to become a global leader in genetic technology production, with an emphasis on
biomedicine and the development of high-performance medical technologies. In
January 2022, the Ministry of Commerce and the National Development and Reform
Commission issued a general opinion on liberalizing market access in the southern
metropolitan area of Shenzhen as part of efforts to further promote reform and openness
in the Guangdong-Hong Kong-Macao Greater Bay Area. The document calls for easing
market access restrictions for pharmaceutical drugs and medical devices, as well as
streamlining permitting processes and access services for human genetic resources.

Over the past decade, there has been impressive financial support for genetic and
genomic development in China, both at the government and commercial company
level’ The “Thousand Talents Plan” or Qianren Jihua is considered to be the leading
scientific program of the central government of the People’s Republic of China (PRC).
With the involvement of almost every government agency in China, this program is the
most prestigious and influential government science program in the world. Qianren
Jihua's overall aim is to promote financial and specific scientific areas, such as the
genetics industry and biotechnology in general, as these are considered of paramount
and strategic importance by the Chinese government.’

One factor that has contributed to the increased attention in this area has been
the pioneering yet controversial experiment of Chinese scientist, He Jiankui (%% 7 45;
born 1984), who by coincidence and talent had been invited to the Chinese
government’s aforementioned program. This associate professor with the Southern
University of Science and Technology publicly announced in November 2018 that he
had previously conducted a genetic experiment in his Shenzhen research laboratory,
secretly and without a license, to create the world’s first children with an artificially
altered genome-DNA. This DNA was altered to prevent it from contracting HIV (the
“designer babies” effect) by applying the revolutionary “genetic scissors” technology
(CRISPR/Cas9). A third child was born the following year using this method.

He Jiankui took advantage of China’s lack of an explicit ban on editing a viable
human embryo to carry out a risky experiment without expecting to be prosecuted
by the authorities. He Jiankui’s manuscript shows how he ignored ethical and
scientific norms in creating the gene-edited twins Lulu and Nana.” And predictably,

National Science Board. (2012). Science and Engineering Indicators. National Science Foundation. http://
www.nsf.gov/statistics/seind12/pdf/seind12.pdf

Jing-Bao, N. (2018, December 8). He Jiankui’s Genetic Misadventure: Why Him? Why China? The Hastings
Center. https://www.thehastingscenter.org/jiankuis-genetic-misadventure-china/

Regalado, A. (2019, December 3). China’s CRISPR Babies: Read Exclusive Excerpts from the Unseen Orig-
inal Research - He Jiankui's Manuscript Shows How He Ignored Ethical and Scientific Norms in Cre-
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his act was universally condemned not only by Chinese government agencies and
international organizations, but also by the scientific community around the world,
including experimental geneticists and bioethicists.’?

One year later, in December 2019, a daring Chinese biophysicist was sentenced
by the Nanshan District People’s Court of Shenzhen to three years in prison and fined
RMB 3 million for illegally editing the genes of three human embryos intended to
be reproduced in the womb of a biological mother, which resulted in the birth of
three genetically modified babies. The court said in its verdict that researcher He
Jiankui, “in the pursuit of personal fame and gain,” had “deliberately violated” the
country’s medical regulations and “rashly applied gene editing technology to human
assisted reproductive medicine.” He Jiankui’s research was illegal because it had
violated regulations that had been in place for more than fifteen years, prohibiting
unethical orimmoral research on the human genome. Two other scientists from two
medical institutes in Guangdong Province — Zhang Renli and Qin Jinzhou - were
also sentenced to two and a half years in prison, respectively, and fined for illegal
gene editing in the field of assisted reproductive medicine.

Still, the field of human genome editing in China remains largely unregulated in the
form of a comprehensive law. In the 1990s and 2010s, China progressively strengthened
legislation on genomic research, the handling of genetic information, and the operation
of genetic data biobanks. The “Reproductive Technology Act” prohibits the use of
embryos for commercial goals. The “Maternal and Child Health Protection Law” 1995
regulates the conduct of genetic tests, which does not require authorization for genetic
diagnosis. However, these tests can be only performed by a physician who is licensed
by the Ministry of Health of the PRC to carry out genetic tests.

In 1998, the State Council adopted “Interim Measures for the Management of
Human Genetic Resources.” Secondary legislation has also been used, most notably
the 2003 Ethical Guiding Principles for Research on Human Embryonic Stem Cells,
which sets out a detailed procedure for conducting such research. For example,
artificially created embryos can only be studied for fourteen days and cannot
subsequently be implanted into the human body. It also established the principle
of free and informed consent. In 2008, China established its first independent ethics
committee at the Shanghai Clinical Research Centre, which is guided by the World
Health Organization’s (WHO) “Principles of Conduct for Ethics Committees Reviewing
Biomedical Research” and aims to protect the rights of patients involved in clinical
research and manipulation.

Under the auspices of the Ministry of Science and Technology of the State Council
of the People’s Republic of China, the “Guidelines for the Collection, Trade, Export,

ating the Gene-Edited Twins Lulu and Nana. MIT Technology Review. https://www.technologyreview.
com/2019/12/03/131752/chinas-crispr-babies-read-exclusive-excerpts-he-jiankui-paper/

¥ Krimsky, S. (2019). Ten Ways in Which He Jiankui Violated Ethics. Nat Biotechnology, 37(1), 19-20.



Elena Trikoz, Elena Gulyaeva, Deilton Ribeiro Brasil 113

and Export of Genetic Resources” were approved in 2015, and the “Regulation on the
Procedure for Review and Approval of Optimization of Human Genetic Resources”
came into force in 2017. Following the sensational case of He Jiankui, the Chinese
Ministry of Science initiated a special review of the administrative management of
licenses issued for the use of human genetic resources in 2018.

On November 29, 2018, the China’s Vice Minister of Science and Technology called
for the suspension of all work at He's lab, while the Minister of Industry and Information
Technology announced a “zero tolerance” policy and banned He Jiankui from
competing for a government award for which he had previously been nominated.’ The
China’s Ministry of Education sent out notices to self-check gene-editing research in all
universities and called for stricter ethics control in the area of research and “monitoring
of research related to gene-editing technology."’

In early 2019, China’s President Xi Jinping called for stricter regulation of gene editing
through the implementation of new legislation, and China’s State Council announced
new regulations on “high-risk”technologies and the establishment of a National Medical
Ethics Committee to supervise high-risk clinical trials and samples."

Nevertheless, there has long been no formal criminal law prohibiting DNA editing
of viable embryos in China. The government qualified CRISPR technology as a medical
technology, not a medicine, so no central government approval was required. Even
in the case of embryo research, it was sufficient to obtain approval from the ethics
committee of the hospital or IVF clinic to ensure that patients gave informed consent
and were not faced with unnecessary risks. This is why such research flourished in
China, with twelve medical trials using CRISPR registered, surpassing the number
of such trials carried out in the rest of the world at the time.

It was these legal gaps that were exploited by He Jiankui, a biotechnologist and
geneticist. The implications of his semi-legal experiment were so significant that they
led to amendments to the draft Civil Code and an expansive interpretation of the
current Criminal Code of China. Consequently, it was proposed that human genes
and human embryos also be included in the section of the Civil Code pertaining to
the protection of individual rights. Thus, any experimentation with genes in adults
or embryos that threatens public health or is contrary to ethical rules, respectively,
could be considered a violation of fundamental human rights.”

Regalado, A. (2018, November 26). The Chinese Scientist Who Claims He Made CRISPR Babies Is Under
Investigation. MIT Technology Review. https://www.technologyreview.com/2018/11/26/138957/the-
chinese-scientist-who-claims-he-made-crispr-babies-has-been-suspended-without-pay/

Yanan, W., &Fu, T. (2019, February 27). China Drafts Rules on Biotech after Gene-Editing Scandal. Asso-
ciated Press. https://www.apnews.com/47aa8ffa382c4ae19eb6ec202f93ddf8

Qiu, J. (2019, March 5). China Creating National Medical Ethics Committee to Oversee High-Risk Clinical Tri-
als. STAT. https://www.statnews.com/2019/03/05/china-creating-national-medical-ethics-committee

Cyranoski, D. (2019, May 20). China Set to Introduce Gene-Editing Regulation Following CRISPR-Ba-
by Furore. Nature. https://www.nature.com/articles/d41586-019-01580-1
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Most importantly, the recently adopted PRC National Regulations on the
Management of Human Genetic Resources, 2019 (hereinafter Regulation) aims to
strengthen the protection of genetic data and related human biomaterials and
tighten the mechanism for regulating and monitoring their proper use.” The
relevance of this regulation stems from the fact that pharmaceutical companies in
China collect large amounts of genetic material for the purpose of drug trials and
other research. Incidentally, it was the Chinese company SiBiono GeneTech Co. that
developed the world’s first commercial gene therapy product, Gendicine®, which
was approved by Chinese regulators in 2003 for the treatment of head and neck
malignancies with p53 gene mutations.”

The aforementioned document defines “genetic resources”as the relevant genetic
material (human organs, tissues, and cells containing genes) and genetic information
(data that have been obtained through genetic research). The legal status of ‘genetic
banks'is determined, and they are subject to a number of requirements, including
a legal entity status, approved ethical rules for the use of genetic material, and an
official license, the absence of which can entail both administrative and criminal
liability, etc.

According to Article 4 of the regulation in question, the Ministry of Science and
Technology of the State Council of the People’s Republic of China has the main authority
for regulating genomic research. This body is responsible for organizing research on
human genetic resources in China as well as developing specific methods for declaring
and implementing a registration system for human genetic materials (Art. 5).

This Regulation also contains the following important points:

1.The Chinese State is responsible for the rational use of human genetic resources
in scientific research, diagnostic and therapeutic activities, and the development of
the biomedical industry (Art. 6).

2.The collection, storage, use, and transfer of human genetic material by foreign
individuals and organizations is prohibited (Art. 7).

3. The collection, storage, or use of human genetic material and genetic informa-
tion must not endanger national security, public health, or the public interest (Art 8).

4. These activities must comply with ethical principles and approved standards,
respecting the patient’s right to privacy and the right to prior informed consent (Art. 9).

5.The commercial use of human genetic material is prohibited (Art. 10).

Moreover, it is important to note that the Ministry of Science and Technology
has the authority to stop the activities of the offender, confiscate illegally collected,

National Regulations of the People’s Republic of China on the Management of Human Genetic
Resources (adopted at the 41st Executive Meeting of the State Council on March 20, 2019, are here-
by promulgated and shall come into force on July 1,2019). The State Council of the People’s Republic
of China. http://www.gov.cn/zhengce/content/2019-06/10/content_5398829.htm. (In Chinese).

Melnikova, E., et al. (2019). International Practices of Registration and Use of Drugs for Gene Therapy
in Clinical Practice. Antibiotics and Chemotherapy, 64(1-2), 61.
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illegally stored, or illegally used genetic materials, as well as impose fines for violation
of the articles of the Regulation in question (Arts. 36-43).

In April 2020, the Standing Committee of the National People’s Congress consi-
dered a new draft of the Biosecurity Law,” which aims to introduce a separate chapter
on biosecurity. The draft law proposes a specific chapter on the management of human
genetic resources. It would provide for stricter administrative penalties for violations
of regulations governing the management of human genetic resources.

In the PRC today, genomic research activities are carried out by research and
scientific centers, educational institutions, and medical facilities. However, they are
carried out under the direct support of the support and subject to governmental
control. The PRC has three of the largest institutions working with large genomic
databases and biobanks. They are the Chinese National Human Genome Centre in
Shanghai (South Centre), the Chinese National Human Genome Centre in Beijing
(North Centre), and the Beijing Institute of Genomics (Shenzhen)."” In 2021, for example,
it was revealed that the All-China Genetic Company, which sells prenatal tests around
the world, developed them in collaboration with the Chinese military and used them
to collect genetic data from millions of women, ostensibly for subsequent large-scale
studies of population traits. This genetic data, which is collected from both within and
outside China, is stored in the PRC government-funded gene database, one of the
largest in the world.”

However, those and other organizations must be provided with the necessary
certified equipment, and the research they carry out has to comply with an approved
quality control system. Furthermore, strict records must be kept of the research
carried out and be regularly sent to the State Council of China. All genomic research
organizations must also adhere to an approved list of procedures and services, and all
new methods of genomic research are required to undergo compulsory registration.
In the cases of ethical problems or high risk, these methods are subjected to review
by the competent state organizations.”

In the autumn of 2022, it became known that the Chinese authorities were
collecting DNA samples throughout the Tibetan Autonomous Region, including
from kindergarten children, without the explicit consent of their parents, as part of
a campaign to “solve crimes.” Systematic DNA collection began back in 2019 as part
of the “Three Greats” initiative (inspection, investigation, and mediation) designed

Biosafety Law of the People’s Republic of China (Draft). (2020). http://law.foodmate.net/file/upload/
202005/01/093552211434922.pdf. (In Chinese).

Yoshizawa, G., et al. (2014). ELSI Practices in Genomic Research in East Asia: Implications for Research
Collaboration and Public Participation. Genome Medicine, 6(5). https://doi.org/10.1186/gm556

Needham, K., & Baldwin, C. (2021, July 7). Special Report: China’s Gene Giant Harvests Data from Millions
of Women. Reuters. https://www.reuters.com/article/us-health-china-bgi-dna-idUSKCN2ED 1A6

Vasiliev, S. (2020). Analysis of Administrative and Legal Regulation of Genomic Medicine in China.
Bulletin of South Ural State University, Law Series, 20(3), 112. (In Russian).
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to strengthen China’s intense grassroots policing system. State tenders were even
issued for the establishment of local DNA databases in 2019.

Although several human rights activists have argued that the police had no
credible evidence of criminal behavior to justify such collection, and people were not
given the option to refuse to participate in the collection of genetic data, which is
a serious human rights violation as such a measure “cannot be justified as necessary
or proportionate.””

Despite the fact that Chinese law restricts the collection of DNA samples to those
individuals linked to a specific criminal case, authorities frequently conduct campaigns
to collect biometric information and DNA data from ordinary citizens for an unspecified
need to solve crimes. Nevertheless, any forcible collection or taking of blood samples
without informed, meaningful, and voluntary consent and then the use of such data
by the state is “a serious infringement of the right to privacy, human dignity, and

20

physical freedom!
2. National Legal Regulation of Genomic Security in India

India has a number of laws governing clinical research, including genetic
research: the Drugs and Cosmetics Act, 1940; the Medical Council of India Act, 1956;
the Guidelines for Exchange of Biological Material, 1997; the Right to Information
Act, 2005; and others.

The Indian Penal Code, 1860, in several articles under its Special Part makes direct
or indirect reference to the use of DNA technology, particularly in offenses such as
culpable homicide (sec. 299), murder (sec. 300), culpable homicide by causing the
death of a person other than the person whose death was interned (sec. 301), causing
death by negligence (sec. 304-A), dowry death (sec. 304-B), abetment of suicide
(sec. 306), causing miscarriage (sec. 312), causing miscarriage, injuries to unborn
child, infant’s exposure or concealment after birth (sec. 313-315), rape (sec. 375),
intercourse of man with wife during separation (sec. 376A), intercourse by a public
servant with a women in custody (sec. 376B), intercourse by a superintendent of
ajail or remand home (sec. 376C), by management staff of hospital (sec. 376D), and
adultery (sec. 497).%

Yet, such legal acts are unclear and incomplete with regard to the identification of
persons based on genetic data (e.g., for the purposes of identifying victims of natural

' Human Rights Watch. (2022, November 5). China: New Evidence of Mass DNA Collection in Tibet. https://
www.hrw.org/news/2022/09/05/china-new-evidence-mass-dna-collection-tibet

Davidson, H. (2022, September 5). China Collecting DNA Samples from Across Tibet, Says Rights Group.
The Guardian. https://www.theguardian.com/world/2022/sep/05/china-collecting-dna-samples-
from-across-tibet-says-rights-group

Krasheninnikova, N., & Trikoz, E. (2022). Criminal Protection of Women’s Rights in India: History and
Modernity. Bulletin of St. Petersburg University, Law, 13(1), 230-245. (In Russian).
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disasters, accidents, or missing persons, etc.). In 2016, therefore, the Department of
Biotechnology, Government of India, initiated a special bill on the “Use and Regulation
of DNA-based Technology in Civil and Criminal Proceedings, Identification of Missing
Persons, and Human Remains Bill”and sent it to the Law Commission for approval.

The drafters of the bill argued that DNA profiling technology, which based on
proven scientific principles, is highly effective for maintaining social order and
stability in society, protecting against rampant crime and allowing the justice system
to identify criminals by their genotype. DNA technology is being actively used in
solving crimes and identifying unidentified corpses in certain types of civil disputes
(succession, inheritance, paternity search), for medical purposes, etc.”?

Multiple court cases have confirmed that the DNA test yields 99.99 percent
accurate results and should be perceived as an objective scientific test that is almost
impossible to disprove.” Another case highlighted that genetic testing conducted
by a party to a criminal case without a doubt constitutes corroborating supporting
evidence for his or position.” DNA testing has steadily become an established part
of criminal proceedings, and the admissibility of test results has become common
practice in court.* The Supreme Court of India has repeatedly upheld the admissibility
of DNA testing as evidence in the legal proceedings both independently and in
conjunction with other evidence; however, the Court has clarified that when there
is a discrepancy between ocular evidence and medical evidence (expert-DNA
evidence), the former takes precedence.”

The very first use of DNA testing in Indian courts occurred in 1988 in Kerala in the
paternity case” of Kunhiraman v. Manoj, just a year after the first use of genetic testing
in US courts.

The Criminal Procedure Code, 1973 contains an indirect provision for DNA testing,
which has long been used in complex investigative and judicial situations. For
example, Article 53 of the Code provides for the examination of an accused person
by a medical practitioner at the request of a police officer or investigator who has
reasonable grounds to believe that the examination will yield relevant evidence of
a crime. Section 54 provides for examination of an arrested person by a registered
medical practitioner at the request of the arrested person.

* Mishra, B. (2007). DNA & Indian Legal System. The Shillong Times.
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Veeran v. Veeravarmalle & Anr., AIR 2009 Mad. 64; Harjinder Kaur v. State of Punjab & Ors., (2) RCR (Crim-
inal) 146 (2013).

* Simpson v. Collinson (1964) 1 All ER 262.

* Singh, S. Ch. (2011). DNA Profiling and the Forensic Use of DNA Evidence in Criminal Proceedings.
Journal of the Indian Law Institute, 53.

* Statev. Sughar Singh, 1978 Cr LJ 141: AIR 1978 SC 191; Surinder Singh v. State of UP, 2003 Cri L) 4446;
State v. Suraj Singh Yadav, 2004 Cri LJ 2132 (All).

" Kunhiraman v. Manoj, 1991(2) KLT 190 at 195.
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In the case of D.J. Vaghela v. Kantibai Jethabai, 1985, the High Court held that
the taking of blood, semen, saliva, urine, and other samples under Section 53 of the
Code of Criminal Procedure did not violate Article 20(3) of the Constitution which
allows protection against self-incrimination under Sections 156 and 174 of the Code
of Criminal Procedure.

The Code of Criminal Procedure (Amendment) Act, 2005 added a new Section 53-A
to this code, under which a rape accused may be examined by a medical practitioner
for the purpose of taking bodily samples from the accused for further genetic analysis
and DNA testing.”

Section 27(1)15 of the Prevention of Terrorism Act, 2002 states that the investi-
gating officer must make a written request to the court for permission to take samples
of blood, saliva, semen, hair, handwriting, fingerprints, footprints or voice of an accused
who is reasonably suspected of involvement in a terrorist offense. In that case, the court
may order such samples to be given by the accused to a police officer, either through
a medical practitioner or otherwise, whichever is appropriate.”

In India, barriers to realizing the full potential of DNA evidence include a lack of
clear communication between law enforcement agencies and court and laboratory
personnel, limited resources in carrying out research on human DNA, and the
use of incompatible systems for genetic testing. Corruption, falsification of court
records, false results as evidence, and most importantly, the political authority of the
accused, as highlighted in the high-profile Madhumita Shukla case of Uttar Pradesh
[Madhumita case, 2007], additionally remain major barriers.

After examining various court orders and constitutional provisions, the Law
Commission of India published its 2017 annual report titled “The DNA Based
Technology (Use and Regulation) Bill.” Two years later, the Minister of Science
and Technology of India introduced the “DNA Technology (Use and Application)
Regulation Bill, 2019” in the Lok Sabha. It provides for mandatory accreditation
and regulation of DNA laboratories under the aegis of the DNA Regulatory Board,
reliability and enhanced protection of DNA test results against misuse or misuse. The
law proposes the establishment of national and regional genetic data banks, including
for the purposes of forensic DNA-based investigations and forensic analysis and the
identification of missing persons, victims, offenders, suspects, missing persons, and
unknown deceased persons. The proposed legislation has prompted the development
of a single set of ethical guidelines for all laboratories involved in DNA testing.” The

Kumar, S. (2018). Legal Status of Human Genetic Material — A Study Relating to Human DNA its Ethical
Problems and Law (p. 136). Rawat Prakashan.

Sati, M. (2016, February 11). Evidentiary Value of Forensic Report in Indian Courts. Scholarticles. https://
scholarticles.wordpress.com/2016/02/11/ms1/

" Dhillon, M, et al. (2021). The DNA Technology (Use and Application) Regulation Bill, 2019: A Critical
Analysis. ILI Law Review, Winter Issue, 278-301.
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Digital Personal Data Privacy Bill was also recently passed, which eliminates the
distinction between sensitive personal data and general personal data.

In January 2022, after the DNA Bill was introduced in the Upper House, the Directorate
of Forensic Science Services (DFSS), which comes under the Ministry of Home Affairs
(MHA), issued guidelines and recommendations for collecting forensic evidence in
sexual harassment cases and set up a state-of-the-art DNA analysis laboratory, the
Central Forensic Sciences Laboratory, in Chandigarh. Following this, in April 2022, the
Criminal Procedure (Identification) Bill was enacted. This Bill, which seeks to empower
investigators to collect biometric details of prisoners, was passed despite strong protests
from the opposition, which saw the law as a precursor to a police state. The law allows
police to collect a variety of biometric data on inmates, including iris and retinal scans,
fingerprints, palm prints, footprints, and photographs; other physical and biological
samples; and even behavioral traits such as handwriting samples and signatures. By
using the term “prisoners” it is generally meant all those who have been arrested,
detained, convicted, or any person sent under the direction of a judicial or executive
magistrate — in effect, “any person involved in any crime”

Ironically, almost a century later, the previous British Identification of Prisoners Act
1920, has been repealed, and in its place the Indian government introduced a law even
more intrusive on personal data and with fewer checks and balances. For instance, the
Criminal Procedure Identification Act, 2022, that repealed the 1920 Act, allows personal
data records of “inmates” to be kept for seventy-five years and allows the National
Crime Records Bureau to hand over personal data to “any law enforcement agency.”
This violates the fundamentally recognized data protection best practices, including
the principle of “purpose limitation.” And yet the refusal of an inmate to provide a police
officer with his biometric data and samples would now be an offense under Section
186 of the Indian Penal Code, i.e., “obstructing a public servant in discharge of public
functions!” This is almost reminiscent of the post-pandemic and external threat era
methods of biopolitics on the part of state authorities.

3. Legal Experience of South Africa with Genetic Regulation

In South Africa’s multicultural and multilingual society, different perspectives on
the use of biological materials prevail, as local culture attaches great importance
to heritage and self-identity, which are passed down through generations in local
tribal communities. The South African health care system therefore emphasizes that
a patient’s decision to participate in clinical testing should also be obtained from
his or her family and tribal community. For example, the South African San Institute
has developed a separate “Code of Research Ethics” that incorporates five principles
from the San worldview, namely respect, honesty, care, justice, and fairness.

These principles are expected to be followed by geneticists and other medical
researchers while also accommodating the conventional principles of clinical
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ethics and due respect to San tribal culture.” On the other hand, the South African
Constitutional Court has repeatedly stressed that constitutional values should be
deciphered through the prism of the “Ubuntu philosophy."*

Culturally, many ethnic groups in South Africa view family or community as
central, but respect individual choice. Thus, the most important decisions are
necessarily reached after consultation with the family or community. The South
African specificity of informed consent for DNA testing is discussed in the DoH'’s
guidelines on Ethics in Health Research: Principles, Processes, and Structures, 2015.
Respect for the people of the Ubuntu tribal community necessitates discussion
of decisions about participation in genetic testing and sharing and consenting to
genomic data with family members, as well as the secondary use of such personal
data and gene samples for potentially useful research. However, it is characteristic
of Africa that the majority of research scientists and patient clients do not have
sufficient practical and professional experience in the genomic ethics associated with
DNA and exome sequencing studies. Obtaining data on genotypes and phenotypes
as well as information on an individual’s lineage should be monitored more closely
in order to avoid identifying individuals and revealing their identities, families, or
tribal communities.”

The South African Constitution guarantees autonomy and self-determination:
the right to life, dignity, psychological and physical integrity, security and control
over one’s body, and control over reproductive decisions. Article 12(2)(c) stipulates
that “no one shall be subjected to medical or scientific experimentation without
their informed consent.”*

Article 9(3) and (4) of the Constitution prohibit direct or indirect discrimination on one
or more grounds, some of which are listed in the article itself (open list). The Promotion
of Equality and Prevention of Unfair Discrimination Act, 2000 was enacted, which gives
effect to the constitutional equality provision. In the case of indirect discrimination,
genetic abnormalities may be attributable to a particular ethnicity or even race. The
sickle cell anemia is commonly found in individuals of African descent.

Article 14(d) of the Constitution enshrines a “right to know nothing and to have
no information” of a personal nature in the event of breach of confidentiality of
communications, which protects the confidentiality of any communication between
a person undergoing genetic testing and their physician regarding their genetic result.

*' Schroeder, D., Chatfield, K., Singh, M., Chennells, R., & Herissone-Kelly, P. (2019). The San Code of
Research Ethics. In D. Schroeder, K. Chatfield, M. Singh, R. Chennells & P. Herissone-Kelly. Equitable
Research Partnerships: A Global Code of Conduct to Counter Ethics Dumping (pp. 73-87). Springer.

* Sv. Makwanyane & Another (CCT3/94) [1995] ZACC 3.

Wright, G., etal. (2013). Ethical and Legal Implications of Whole Genome and Whole Exome Sequenc-
ing in African Populations. British Medical Council Journal of Medical Ethics, 14(1), 21-40.

** Neethling J. et al. (2005). Neethling’s Law of Personality. LexisNexis Butterworths.
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A judicial example of protecting the constitutional right to privacy and personal
information is S v. Orrie, 2004, in which blood samples for DNA testing were taken
as part of a criminal investigation without first obtaining consent for such testing.”
Particular attention should be paid to the consent requirements for minors or persons
under the age of eighteen in clinical settings, as provided for in section 129 of the
South African Children’s Act, 2005.

Article 71 of the SA National Health Act states that research or experimentation
on a living person may only be carried out in accordance with established procedures
and with the written consent of the person. The person must be informed of the
purpose, the objective of the research or experiment, and any potential positive or
negative effects on health.*

This raises the issue of the need to include a separate question on the informed
consent form indicating whether the individual wishes to be informed if genetic data or
genomic information relating to his or her lineage or tribe is accidentally discovered.”
The CIOMS guidelines 2016 on the ethical criteria at the point of obtaining or accidental
discovery of research results: there must be analytical validity, clinical relevance, and
efficacy in order to qualify for returned results.*

The Promotion of Access to Information Act, 2000 gives effect to the constitutional
right of access to any information held by the state or any person. Another Act, the SA
Protection of Personal Information Act, 2013 requires that an individual must be given
specific and explicit information about the use of his or her personal data at all times
and the informed consent form must be as close as possible to the requirements of
the Act. The Act emphasizes the confidentiality of medical and biometric information
(including DNA information), designating these two categories as specific personal
data, access to and processing of which is limited to the healthcare sector and must
be in the interests of patients and clinical trial participants.

The POPI Act imposes a general prohibition on the processing of special personal
information but allows for a number of exceptions, for example, where the personal
data subject has consented to its processing or where the use of such information
is necessary for research, statistical, or historical purposes.

Itis quite rare for South African courts to hear cases involving informed consent
for clinical trials. For example, Venter v. Roche Products (2014) was a landmark decision
which dealt with a claim for non-medical harm resulting from a patient’s participation

*  Academy of Science of South Africa & Department of Science and Technology. (2018). Human

Genetics and Genomics in South Africa: Ethical, Legal and Social Implications (pp. 61-62). http://dx.doi.
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in a clinical trial (pain and suffering as well as loss of income, none of which was
covered by the clinical insurance policy).

The Criminal Law (Forensic Procedures) Amendment Act, 2013 contains
a requirement for informed consent for biological samples, as well as provisions
on access to information obtained from such samples. Article 12 of the Regulations
describes the process for “removal of forensic DNA profiles from the NFDD on
application”: such removal must be carried out within thirty days of receipt of the
relevant notifications. DNA samples for forensic purposes must be processed at an
accredited laboratory that meets the appropriate ISO standard as prescribed by the
South African Police Service Act, 1995, and the Forensic DNA Regulations, 2015.
Clause 10(1) of the Forensic DNA Regulations provides that buccal and DNA samples
must be destroyed no later than thirty days after receipt of the forensic DNA profile
or processing of the DNA sample by the Forensic Science Laboratory.

According to the Accreditation for Conformity Assessment, Calibration, and
Good Laboratory Practice Act, 2006, genetic testing and genomic laboratories
must be accredited by the South African National Accreditation System. Meanwhile,
accreditation of laboratories in South Africa is still not a legally mandatory
requirement, with the exception of forensic laboratories performing genetic tests. For
forensic scientists using DNA testing, the Memorandum of Understanding between
the South African Council for Natural Scientific Professions and the Health Professions
Council of South Africa is important.

According to Article 4(2) of the National Health Act (NHA) regulations (regulations
relating to the import and export of human tissue, blood, blood products, cultured
cells, stem cells, embryos, fetal tissue, zygotes, and gametes, 2012), import and
export of placental tissue, embryonic or fetal tissue, and stem cells are prohibited
without written permission by the Director-General of Health. Article 4(10) of the
NHA's regulations provides that biological material may only be exported to Southern
African Development Community countries. However, the NHA's regulations do not
cover the import of adult biological material, which is often confusing and open to
abuse in practice.

In the South African context, where particular views on biological material and
human data in terms of tribal identity philosophy prevail, the role of communities
in genome management and their involvement in the genetic protection of their
community is important. Here, a regulatory framework called the “DNA on Loan”
model, pioneered by Aboriginal and geneticist researchers in Canada could prove to
be quite applicable. The essence of this model is that more than anything else, the
sacredness and profound religious significance of biological material to Aboriginal
peoples in Canada is recognized. This principle is also enshrined in the process for
releasing bio-samples in trust or on loan to geneticist researchers for specific projects.
In the event that they wish to conduct further research or make the samples available
to other experts, an application must be made to the Aboriginal communities who
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hold the authority to decide whether or not to allow such further use and also
whether reuse of the samples is appropriate.”

The current agenda is to introduce and adapt training programs in South Africa in
order to provide quality training for genetic counselors that do not currently possess
adequate experience in interpreting whole genome sequencing and stranding
results. Still, local clinicians and practitioners are not sufficiently trained to provide
feedback to test participants and patients,” as medical curricula in South Africa
do not take into account the rapidly evolving field of genomics and genetics. An
independent and professional body, such as the Human Genetics Advisory Board,
should be established to assess the genetic tests offered to patients in public and
private health facilities in terms of their scientific and analytical validity and clinical
utility, as well as to investigate complaints of misuse of DNA tests. Additionally,
these assessments should be tailored and appropriate to the specific population
and communities in South Africa (for example, in line with the values of the Ubuntu
philosophy).

Conclusion

Two expert panels have been set up internationally in response to the announ-
cement of the controversial experiment carried out by Chinese geneticist He Jiankui.
The UN WHO in this regard has established a multidisciplinary expert advisory
committee to systematically examine a range of issues (including scientific, ethical,
social, and legal problems) related to genome editing and to subsequently develop
a global framework for the regulation of legislation in this area. In addition, at the
initiative of the US Academy of Sciences, the US National Academy of Medicine,
and the Royal Society of London, an International Commission on the Clinical Use
of Human Germline Genome Editing has been convened.

The majority of BRICS countries should also seek to establish special ethical
committees in the field of genomic research and manipulation of human genetic
resources, which will assess genetic scientists’and clinicians’compliance with ethical
and humanistic principles in the implementation of innovative developments and
genetic technologies.

Against the backdrop of rapid scientific and technological progress and a strong
push for experimental medicine in the BRICS countries, a legal and ethical framework
aimed at regulating genomic research and protecting genetic integrity is gradually
taking shape.* Although in the majority of these countries, human genome research
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is strictly controlled by state authorities, there are still many gaps in legislation and
clinical practice in terms of ensuring the safety of genomic research and national
biopolitics in general, which should be addressed.
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Abstract. The largest emitting countries in the world are predominantly developing
countries, including the BRICS countries. The general principle of “climate justice”
asserts that the largest emitting countries should take the lead in efforts to reduce
greenhouse gas emissions. The legal implications for the implementation of climate
change mitigation efforts play an active role in the implementation and establishment
of the carbon exchange concept in the context of the carbon trading system. The
urgency of listing on the carbon exchange is driven by the precautionary principle of
global carbon accounting, which aims to avoid the risk of carbon leakage. The purpose
of this research is to examine the obligation of emitting countries to make ambitious
efforts towards reducing their greenhouse gas emissions while also upholding the basic
principles of accountability and transparency. Offsetting the amount of carbon emitted
by each country is largely calculated based on carbon credits purchased. In order to
prevent double counting, carbon exchanges have the responsibility of recording the
sale of carbon units with certificates issued under a “polluter pays” system.
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Introduction

Climate change has forced and encouraged international countries to make global
agreements in order to prevent environmental collapse due to climate change. Prior
to the agreement of the United Nations Framework Convention on Climate Change
(UNFCCQ), the Vienna Convention for the Protection of Ozone Layer (1985) served
as the primary document of the parties in establishing state obligations. In adopting
legislative measures and building contributions through co-operation, it is mandatory
to align appropriate legal policies to limit, reduce, and control or prevent all negative
impacts resulting from human activities.'

The current global conditions caused as a result of climate change do not appear
to be responding to the objectives of the agreement aimed at preventing climate
change from getting worse. Countries listed as parties to the Climate Change
Convention have not shown ambitious efforts, such as through mitigating climate
change with carbon trading and a corresponding carbon tax that can be monitored
in aggregate by the Global Stocktake mechanism.?

Climate change mitigation efforts are currently driving countries to take ambitious
action to reduce emissions. Carbon markets play a role in shaping mitigation that
is inclusive of emitting activities. There are two types of carbon markets, mainly: (a)
compliance markets, which are established by governments or multi-governmental

Gladun, E., & Ahsan, D. (2016) ‘BRICS Countries’ Political and Legal Participation in the Global Climate
Change Agenda. BRICS Law Journal, 3(3), 8-42.

Sun, R. Sh,, et al. (2022). Is the Paris Rulebook Sufficient for Effective Implementation of Paris Agree-
ment? Advances in Climate Change Research, 13(4), 600-611.
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bodies to control the supply of credits and organise the flow of trade; and (b) voluntary
markets, which are markets that sell carbon credits through voluntary trading from
private entities developing carbon projects or from governments developing
programmes through certification by carbon standards that result in emissions
reduction or elimination actions.’

As a general principle in“climate justice,’emitting countries have an obligation to lead
global efforts to reduce their greenhouse gas emissions (GHG).” The People’s Republic
of China was the first BRICS country to introduce carbon trading in 2021, which is the
largest emissions coverage in the world. However, currently, at least 2,000 companies
have been implemented, with the majority of them in the power sector. As a result,
estimates for expanding to other sectors are needed in the future.® Carbon trading and
cap-and-trade systems have been effective and economically helpful in curbing global
emissions.” There are forty countries that have introduced carbon trading today, and
more than twenty emission training system (ETS) programmes are in operation. Carbon
trading covers nearly fifteen per cent of global carbon emissions.®

International environmental law has essentially accommodated and recognised
the rules and theories of distributive justice between developed and poor countries.
The climate response is often criticised as having many weaknesses that cannot
inclusively reduce emissions. This is because there is a lack of clarity on how climate
justice can be effectively implemented and addressed. Another problem is that
implementing emission reduction solutions alone does not have a significant effect
on the harmful effects of climate change. In addition, Annex | countries have done
nothing to reduce their emissions, and other countries have been unable to make
more ambitious efforts to curb the rise of the earth’s temperature.’

Understanding the Compliance and Voluntary Carbon Trading Markets. (n.d.). Deloitte. https://www?2.
deloitte.com/uk/en/blog/risk-powers-performance/2023/understanding-the-compliance-and-volun-
tary-carbon-trading-markets.html

Climate Promise. (2022, May 18). What Are Carbon Markets and Why Are They Important? https://cli-
matepromise.undp.org/news-and-stories/what-are-carbon-markets-and-why-are-they-important

Cassegard, C., & Thorn, H. (2018). Climate Justice, Equity and Movement Mobilization. In H. Thorn,
C.Cassegard, L. Soneryd & A. Wettergren (Eds.), Climate Action in a Globalizing World: Comparative Per-
spectives on Environmental Movements in the Global North (pp. 32-56). Routledge.

International Carbon Action Partnership. (2021). China National ETS. https://icapcarbonaction.com/
system/files/ets_pdfs/icap-etsmap-factsheet-55.pdf
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Innovation Behavior? - Based on Situation of Industrial Agglomeration. Journal of Cleaner Produc-
tion, 314, Article 128044.

Zhou, B., Zhang, C., Song, H., & Wang, Q. (2019). How Does Emission Trading Reduce China’s Carbon
Intensity? An Exploration Using a Decomposition and Difference-in-Differences Approach. Science of
the Total Environment, 676, 514-523.
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igation of Climate Change: An Ethical Mandate. BRICS L.aw J.ournal, 5(2), 100-111.
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Parties to the UNFCCC that produce higher carbon emissions need to make more
ambitious efforts to reduce their GHG emissions. The BRICS countries, which included
Brazil, China, South Africa, India, and Russia, have expanded to include the United
Arab Emirates, Egypt, Ethiopia, and Iran, most of which are developing nations and on
average collectively have the largest population in the world. Accurately accounting
for the emissions produced by each of these countries will be a major responsibility
for attaining global success in reducing emissions. Global inventories influence the
calculation of the amount of GHG emissions suppressed by each country. Hence,
it is important to keep records of accounting practices and provide transparency
regarding the amount of emissions produced. Consequently, the legal instrument
for carbon markets that is established on the basis of the transfer of emission credits
can serve as a reference for carbon trading activities in the BRICS countries.

On the other hand, a country like Brazil has enormous potential for carbon trading
that could be realised through the use of a carbon exchange. Record-keeping and
transparency practices in carbon trading based on “appropriate adjustment”reflect
the BRICS countries’ co-operation in the context of climate change, highlighting their
awareness of the environmental damage caused due to the effects of increasing
greenhouse gases. Meanwhile, Russia and China have embarked on a new chapter
of “carbon neutral” and “low-carbon” energy, necessitating a need for technology
and innovation in fostering low-carbon co-operation.” By forming other similar
collaborative partnerships to establish a green economic system and accustom
companies and other industries to use sources of low-carbon energy, a framework
for joint emission accounting of carbon credits can be established in a transparent
and accountable manner.

1. Legal Implications of Carbon Trading Policies Through Carbon Markets
in the BRICS Countries

Carbon trading is a market mechanism used as one of the efforts to reduce
greenhouse gas emissions by buying and selling carbon units. Carbon trading can
be conducted through a carbon exchange, covering both domestic and foreign
carbon trading transactions. It is a form of state effort through which the government
aims to achieve effective targets in mitigating climate change."

The process of implementing a carbon exchange includes: (a) determination of
emission limits for which permits are granted based on national or international
emission targets; (b) issuance of permits or carbon credits by the competent

10 Steblyanskaya, A., et al. (2022). How Russia’s Trade with China Influences Carbon Dioxide Emissions

in Russian Regions. BRICS Journal of Economics, 3(4), 271-298.

Prihatiningtyas, W., et al. (2023). Perspektif Keadilan dalam Kebijakan Perdagangan Karbon (Car-
bon Trading) di Indonesia Sebagai Upaya Mengatasi Perubahan Iklim. Refleksi Hukum: Jurnal llmu
Hukum, 7(2), 163-186.
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authority; (c) permit trading; (d) reporting and monitoring of emission permits; (e)
verification of emission permits; and (f) implementation of appropriate adjustments
to achieve emission reduction targets and efforts.

In order to address the challenge of how countries can manage funding and meet
the needs of emissions reduction efforts, it is imperative to enforce a new model for
carbon inventories. This guideline on community-scale GHG emission inventories is
used as a tool to investigate and calculate the total amount of GHG emissions and
the accuracy of the data. The role and active participation of governments of the
countries that agreed to the Paris Agreement are critical to realising GHG emission
rate control through climate change mitigation.”” The management of funding
sourced from carbon trading is an important component. This includes an analysis
of the allocation of funding in accordance with the legal policy direction of the BRICS
countries, with the aim of partially transitioning to new renewable energy as part
of the BRICS cooperation to address climate change through energy collaboration.
The BRICS Summit is also a significant aspect of the BRICS countries’ commitment
to multilateral energy cooperation. Similarly, collaborative efforts through the BRICS
Energy Research Cooperation Platform (BRICS ERCP)* involve working together to
establish carbon trading in the carbon market as a form of the BRICS commitment
to utilise existing potential and turn it into green economic value.

Dan Wei's research provides insights into the potential for co-operation among
BRICS countries on local governance and the role of law in this context, particularly in
regard to co-operation on fulfilling their legal responsibilities for the environment.™
However, one of the differences between Chinese and Brazilian legal systems that
affect green governance, for example, the scope of legal responsibility.”

Incorporating merely simple measures to reduce greenhouse gas emissions
cannot prevent vulnerability to climate change. Moreover, carbon funds in the
international market for countries that are the most vulnerable to climate change,
especially poor countries, have not yet received clarity and effective realisation. This
situation shows that developed countries are unable to fulfil their obligations under
the Kyoto Protocol. In order to effectively help in reducing global emissions in an
equitable manner, steps need to be taken to transition to a green economy both in
the form of renewable energy transition and funding for climate change adaptation
efforts, such as expanding forestry projects in green areas in the form of forests and

2 Kongboon, R., Gheewala, S. H., & Sampattagul, S. (2022). Greenhouse Gas Emissions Inventory Data

Acquisition and Analytics for Low Carbon Cities. Journal of Cleaner Production, 343, Article 130711.

Oliveira, I, Panova, V., & Silva Barros, P. (2020). BRICS: Ten Years and New Challenges (Presentation).
https://doi.org/10.38116/rtm22pre

Wei, D., & Rafael, A. P. (2023). Influencing Companies’ Green Governance Through the System of Legal
Liability for Environmental Infractions in China and Brazil: Lighting the Way Toward BRICS Coopera-
tion. BRICS Law Journal, 10(2), 37-67.

" Id.p.39.
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national parks, which can help significantly absorb carbon emissions generated from
industrial activities to help produce net zero emissions."

Carbon trading is conducted through transactions in the carbon market in
accordance with a country’s efforts to mitigate climate change. Proceeds from
carbon sales can be allocated to redirect activities towards low carbon alternatives
through green finance and incentives that promote a green economy.” The carbon
trading system, which is commonly known as Cap and Trade, has a carbon price that
changes more frequently. It refers to the maximum level of pollution determined,
and producers are required to have a licence to emit greenhouse gases. The cost
of a licence under a carbon trading system is contingent upon the proximity of the
emissions to the cap.

Carbon exchanges are an important tool for achieving global climate goals in the
short or medium term. Carbon exchanges incentivise activities that allow parties to
trade carbon credits earned for efforts to reduce GHG emissions. Such efforts can
encourage an energy transition from fossil fuels to renewable energy or increase
carbon stocks, especially in forestry ecosystems. According to the Worldbank, carbon
credit trading could reduce the costs associated with the implementation processes
of the participating countries’Nationally Determined Contribution (NDC) by as much
as $250 billion by 2030, thereby facilitating 50% of the effort.”

Commitments to the Climate Change Convention do not impose legally
binding conditions on the states parties to it. However, the Kyoto Protocol does
provide specific legal requirements as a key feature, including the requirement that
developed countries must reduce greenhouse gas emissions by 5% below 1990
levels. Furthermore, according to an International Performance Computing and
Communications (IPCCC) report, developed countries needed to achieve aggregate
emission reductions of 25%-40% by 2020 in order to make any considerable
contribution to limit global warming.

The BRICS countries are all developing countries but possess immense potential
for global energy security. Economic development in many of these countries
depends on the energy sector.” In addition, the BRICS countries are actively engaged
in addressing climate change globally. Climate change mitigation and adaptation
are steps that must be taken together by countries that are parties to the UNFCCC
agreement, including the BRICS countries. Some of the BRICS countries, such as

Sulistiawati, L. Y., & Buana, L. (2023). Legal Analysis on President Regulation on Carbon Pricing in Indo-
nesia. SSRN Electronic Journal.

McLaughlin, M. (2022, May 12). Green Economy (Report). Volonteurope. https://volonteurope.eu/wp-
content/uploads/2022/05/Turkey-Europe-Civil-Society-Forum-Program_10-12-May.pdf

World Bank Group. (2022, May 24). Countries on the Cusp of Carbon Markets. https://www.worldbank.
org/en/news/feature/2022/05/24/countries-on-the-cusp-of-carbon-markets

' Sahu, M. K. (2016). Energy Revolution Under the Brics Nations. BRICS Law Journal, 3(1), 34-41.
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China, are among the largest carbon emitters in the world. This country is particularly
obliged to make utmost efforts to neutralise their carbon emissions through the
implementation of inclusive measures, namely building carbon markets, increasing
renewable energy efficiency, and developing green energy.” Additionally, India, the
world’s third-largest carbon emitter, is undertaking mitigation efforts by making
large-scale investments in renewable energy in an effort to reduce its reliance on
fossil fuels.” Similarly, Russia, the world’s fourth largest emitter, is also focusing on
the development of clean energy to replace fossil fuels.”

Figure 1
Countries Producing Greenhouse Gas Emissions, 2019-2022 (in MtCO2e)
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According to the data presented above, three of the BRICS countries are among
the top five of the world’s largest emitters. Mitigation actions without accountability
and transparency will lead to the failure of climate change mitigation and the targets
of each country’s Nationally Determined Contribution (NDC). The legal implications of
successfully reducing emissions to net zero carbon by 2050 in the BRICS countries can
only be achieved through more ambitious measures. These countries’dependence on
fossil fuels, forest clearance, and various agriculture AFOLU (Agriculture Forestry and

Zhang, F. et al. (2023). Carbon Trading in BRICS Countries: Challenges and Recommendations. Jour-
nal of Economics and Public Finance, 9(3), 127-139.

21 Id
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Other Land Use) projects has a sensitive effect on carbon market fluctuations.” Of all
the BRICS countries China is leading the carbon trading system at the moment. The
carbon market in China is modelled on the auction carbon market in Guangdon, China.
This system is having a positive impact as well as a significant effect on mitigation
efforts in reducing GHG emissions in China. On the other hand, the development of
the pilot auction mechanism in China’s carbon market has been found to be flawed
and inadequate. This is based on two reasons, namely:* (a) the constraints placed
on management and the allocation of funds in the form of integrated management
of financial revenues and expenditures, which allows for feedback that regulates
the market; (b) government agencies that have authority over this particular field of
activity do not have a strong incentive to carry out quota auctions. This is because
it will drive up the production costs of local companies and weaken their market
competitiveness if the allocation of carbon market funding does not adequately
provide some breathing space for them.

Carbon trading is a market mechanism that brings together sellers and buyers of
carbon emission allowances, with the basic principle underlying this system being to
set emission reduction targets that are subsequently sold to companies or countries,
who are then responsible for ensuring that their emissions do not exceed those targets.
If the company buying the emission allowances does not exceed the target and there
are leftovers, then the company can sell the remaining emission allowances to other
companies that need more emission allowances than the set target. As a result, this
condition will encourage companies to use technologies that help reduce the amount
of emissions released. In the research conducted by lldar Begishev, a sandbox model of
regulation for the field of digital innovation is considered and examined. It is noted that
this can encourage businesses in the BRICS countries to experiment with innovations
that are environmentally friendly, minimize the risk of causing any harm to consumers,
and make it easier for regulatory agencies to assess potential risks.”

At the moment, China is the only BRICS country to have set up a carbon trading
market system. Furthermore, in this initial stage, only power generation companies
are part of the carbon market target. China is in the process of preparing the carbon
trading mechanism, which includes an offsetting mechanism, carbon quota allocation,
and government penalties to attract interest and participation from the point of view
of companies targeted by the carbon market.” The Chinese government leads carbon

s Chapungu, L., et al. (2022). BRICS and the Race to Net-Zero Emissions by 2050: Is COVID-19 a Barrier
or an Opportunity? Journal of Open Innovation: Technology, Market, and Complexity, 8(4), 172.

24

Wang, W, et al. (2022). Auction Mechanism Design of the Chinese National Carbon Market for Carbon
Neutralization. Chinese Journal of Population Resources and Environment, 20(2), 115-124.

» Begisheyv, I. (2023). Review of the Monograph “Law of the Digital Environment” (Tikhon Podshivalov

et al. (eds.), 2022). BRICS Law Journal, 10(1), 186-194.

26

Zha, D.-S., Feng, T.-T., & Kong, J.-J. (2022). Effects of Enterprise Carbon Trading Mechanism Design on
Willingness to Participate — Evidence from China. Frontiers in Environmental Science, 10, 1-22.
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trading through an approach enforced by rules and policies.” The legal system in
China is based on the existence of proven fault indications regarding environmental
pollution. A strict liability system is enforced in Chinese jurisdictions.”

Depending on the system that is adopted, there needs to be a mechanism that
allows for the successful operation of carbon trading, one which can be adjusted
by establishing coordination among interested parties regarding relevant policies.
Spontaneous over-aggressive action will only lead to rejection of over-emitting
carbon market targets.” Therefore, the government is likely to lose out on the success
of the carbon market. Meanwhile, policies that are too lenient will have implications
for companies’ neglect of efforts to reduce their greenhouse gas emissions.* The
value of investment in carbon trading certification is indicated to have positive
implications for developing a green economy. For example, a hydropower project, if
certified by an international body established by the Kyoto Protocol under the Clean
Development Mechanism (CDM), would sell carbon credits representing millions of
metric tonnes of CO2 emissions per year.”

The climate crisis needs to be addressed with an equitable system and cannot
only be solved by carbon trading. Understanding the complexity of carbon trading by
involving stakeholders is necessary to effectively address the climate issue. The trend
towards establishing carbon trading markets is now recognised as an important tool
in the international community’s response to the climate change crisis. In addition,
the carbon trading market plays a crucial role in environmental governance and the
development of an environmentally friendly green economy.”

The current carbon trading market system has not actively contributed to
the implementation of carbon trading due to several factors, such as inadequate
institutional systems, minimal comparative scale of implementation, and poor carbon
trading mechanisms.” The carbon market mechanism needs to be well-developed
in order to allow for the integration of policy implementation into climate change
mitigation and adaptation efforts. A successful carbon trading policy needs to be

Zha, Feng & Kong, 2022.
% Wei & Rafael, 2023.
Zha, Feng & Kong, 2022.

Yifei, Z., et al. (2020). The Effect of Emission Trading Policy on Carbon Emission Reduction: Evi-
dence from an Integrated Study of Pilot Regions in China. Journal of Cleaner Production, 265, Arti-
cle 121843.

Kerr, B. P.(2022). Mitigating the Risk of Failure: Legal Accountability for International Carbon Markets.
Utrecht Law Review, 18(2), 145-161.

Yu, X,, et al. (2022). Carbon Trading Market Policies and Corporate Environmental Performance in Chi-
na. Journal of Cleaner Production, 371, Article 133683.

Zhao, X. G., et al. (2016). How to Improve the Market Efficiency of Carbon Trading: A Perspective of
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analysed on the basis of its implementation system. Learning from existing carbon
market policies in countries such as the United States, New Zealand, Canada, the
EU, Switzerland, and China and their effectiveness in operation will indicate the
difficulties associated with their full implementation without first studying these
institutions. There is a need for implementation of the precautionary principle in its
administration, followed by the subsequent appropriate management of carbon
trading revenues, as well as stakeholder engagement.*

The BRICS countries, such as China, Russia, Brazil, India, and South Africa, are
among the world’s largest countries and possess enormous potential for carbon
trading. Although Chinaiis still in the early stages, based on Zhang’s (2020) opinion,
there remain a series of initial problems, namely the vulnerable and weak market
mechanism, inadequate laws and regulations, an imperfect trading system and an
overall ineffectiveness of carbon trading, which has not significantly highlighted
numbers that demonstrate reduced pollutants and emissions.”

Brazil's progress on financing carbon capture projects through reforestation is
one of this country’s measures towards generating carbon credits. Brazil has received
widespread support from exporters, who believe that a regulated carbon market is
necessary to maintain key overseas consumer markets and attract investments. Home
to 60% of the Amazon rainforest, Brazil has an important role to play in global efforts
to significantly reduce emissions and slow global warming. Brazil is responsible for
1.3% of global CO2 emissions according to the Global Carbon Atlas and is expected
to continue to increase and fall further short of the 2015 Paris Agreement target,
necessitating a carbon trading market. Brazil has been identified as having the
potential to supply 28% of global regulated market demand, which accounts for 5%
of the global voluntary market demand by 2020; this figure is expected to increase
to 48.7% by 2030. The estimated revenue from carbon trading is US$120 billion.*
Brazil uses a carbon trading method called carbon capture and storage (CCS) to
reduce greenhouse gas emissions, the costs, and the most appropriate policies to
commercially develop the technology.”

The aspect of morality and sense of responsibility built by countries in the BRICS
region in relation to sustainable development and climate change is directed at
building a common concept in an effort to reduce emissions. The scope of this

* Narassimhan, E., Gallagher, K. S., Koester, S., & Rivera Alejo, J. (2018). Carbon Pricing in Practice:

A Review of Existing Emissions Trading Systems. Climate Policy, 18(8), 967-991.
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Zhang, Sh., et al. (2020). Do the Performance and Efficiency of China’s Carbon Emission Trading Mar-
ket Change over Time? Environmental Science and Pollution Research, 27(26), 33140-33160.

% ICC Brasil. (2021). Opportunities for Brazil in Carbon Markets. https://www.iccbrasil.org/wp-content/

uploads/2022/10/RELATORIO_ICCBR_2022_IN_22.10.21.pdf

¥ Machado, P.G., Hawkes, A., & de Oliveira Ribeiro, C. (2021). What Is the Future Potential of CCS in Bra-
zil? An Expert Elicitation Study on the Role of CCS in the Country. International Journal of Greenhouse
Gas Control, 112, Article 103503.
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research is limited to examining the central and important role of the BRICS
contribution to sensitising climate change mitigation. This form of awareness is
developed through partnerships, which encourage the establishment of legal
policies that compel entities in their countries to minimise carbon-emitting activities
and generate benefits for a sustainable green economy. Despite sceptical views
among some of the BRICS countries regarding the state of their emission profiles
and positions in climate negotiations, this should not serve as the basis or reason
influencing their sense of morality and collective responsibility to increase their
ambitious efforts in reducing GHG emissions.”

As an EIT (economies in transition) party to the Global Agreement on Climate
Change, the Russian Federation, as a member of BRICS, has a special obligation to take
all possible actions to reduce emissions. Meanwhile, China, India, Brazil, and South Africa
as Annex | Parties to the Global Agreement on Climate Change can strategically align
themselves with the most relevant actions as pledged national contributions.”

Basically, carbon trading that is not systematised and accumulated properly will
also have implications for carbon leakage. This clouds policy makers’anticipation of
fraud and leads to inappropriate accounting practices; for example, the emissions
generated by international trade in its activities. In this regard, who is obliged to
bear the financial burden of the resulting emissions. Although climate change and
trade are intertwined in international law, these two topics should be discussed
separately, each with its own urgency. Doing otherwise would only impede any
progress that could be made at the intersection of trade and climate change policy
through ambitious efforts towards global climate mitigation.” Emissions leakage is
the process of emissions outsourcing, i.e. the reduction of emissions in countries
with stringent climate policies to countries with less stringent climate policies.”
International trade activities are also part of the implications of mandatory legal
policies for clear emissions accounting. International agreements on climate change
often only focus on climate action and responsibility-sharing between countries
while paying little attention to documents that address international trade in
emissions accounting, particularly in the context of emissions outsourcing.

Kiprizli, G. (2022). Through the Lenses of Morality and Responsibility: BRICS, Climate Change and Sus-
tainable Development. Uluslararasi lliskiler, 19(75), 65-82.

* Gladun & Ahsan, 2016.

“© Nielsen, T., Baumert, N., Kander, A., Jiborn, M., & Kulionis, V. (2021). The Risk of Carbon Leakage in
Global Climate Agreements. International Environmental Agreements: Politics, Law and Economics,
21(2), 147-163.
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2. Precautionary Principles to Prevent the Occurrence of Double Counting
in Carbon Trading through Carbon Exchanges in the BRICS Countries

The agreement of countries in the Paris Agreement provides the basis for
ambitious efforts to reduce emissions. Through the international market, it reinforces
international goals and targets, and demonstrates the accountability of parties to
the UNFCCC. The basis for an international carbon market is implied in Article 6 of
the Paris Agreement, which allows parties to:* (a) conduct and use international
carbon trading of emission allowances to contribute to achieving emission reduction
targets; (b) establish a framework of strong common accounting rules; and (c) create
mechanisms for a more ambitious carbon market.

Offsetting in calculating the amount of carbon emitted by a country must be
adjusted in accordance with the Paris Agreement. This in turn creates a dilemma
for cross-border carbon offsets. The purchase of carbon credits may pose a risk of
bi-lateral claims.” This means there is double counting in emission reduction efforts.
This is stated in Article 6, paragraph 2:*

(2) Parties shall, where engaging on a voluntary basis in cooperative approaches
thatinvolve the use of internationally transferred mitigation outcomes towards
nationally determined contributions, promote sustainable development and
ensure environmental integrity and transparency, including in governance,
and shall apply robust accounting to ensure, inter alia, the avoidance of double
counting, consistent with guidance adopted by the Conference of the Parties
serving as the meeting of the Parties to this Agreement.

Failure to reduce emissions resulting from double counting could affect and weaken
the integrity of the carbon market. Therefore, double counting in emissions calculations
must be prevented to mitigate the risk of actual GHG emissions being greater than the
aggregate achievements reported by countries participating in carbon markets. The
credibility of the Paris Agreement regime is at stake in the effort to reduce greenhouse
gas emissions by preventing double counting in a transparent manner.®

Carbon trading among countries necessitates making “appropriate adjustments,’
whereby pairwise accounting is used to calculate emissions with an accounting
framework in accordance with Article 6.2 of the Paris Agreement.” This means that

* International Carbon Market. (n.d.). Climate Action — European Commission. https://climate.ec.europa.

eu/eu-action/eu-emissions-trading-system-eu-ets/international-carbon-market_en

43

Cullenward, D., Grayson, B., & Freya, C. (2023). Carbon Offsets Are Incompatible with the Paris Agree-
ment. One Earth, 6(9), 1085-1088.

* World Bank Group. (May 17, 2022). What You Need to Know About Article 6 of the Paris Agreement.
https://www.worldbank.org/en/news/feature/2022/05/17/what-you-need-to-know-about-article-
6-of-the-paris-agreement

* Schneider, L, et al. (2019). Double Counting and the Paris Agreement Rulebook. Science, 366(6462), 180-183.
46
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the selling country must increase its climate mitigation efforts for every unit of carbon
offsets transferred out of the country. However, Article 6.4 of the Paris Agreement
does not require the seller’s host country to make adjustments for trades between
private parties. This can result in private buyers claiming international offsets without
adjustments. The identical benefits reported by the seller’s host country under the
Paris Agreement will thus be counted twice.

Previously, the Kyoto Protocol, in an effort to transition away from emissions
reductions and the Paris Agreement, needed to reconsider the role of carbon offsets.
In implementing climate change mitigation, there are five overlapping issues that
require immediate response, including:” (a) carbon offsets often do not deliver the
promised benefits. Furthermore, emission offsetting through the Clean Development
Mechanism (CDM) was widely criticised in the past for generating non-additive carbon
credits rather than new, actual emission reductions. Then there are several projects
that can provide credit issuance for carbon offsets, each of which is equivalent to
one tonne of CO2, including REDD+, IFM, and reforestation; (b) some carbon offsets
make claims that aim to avoid emissions, such as only making efforts to develop
renewable energy electricity rather than trying to eliminate CO2 in the atmosphere;
(c) addressing the need for permanent carbon storage in order to truly reduce the
impact of global warming because the current efforts of the state mostly only store
carbon temporarily; (d) dealing with the issue of unsystematic carbon purchases that
lead to unsubstantiated claims. This is done by using offsetting to report net CO2
emissions with lower claims on the basis of equality between the adverse effects
of CO2 and the benefits of carbon credits; (e) tackling double counting in carbon
offsetting, which is the most serious issue.

Considering the risks associated with double counting, it is imperative to promote
colonial meetings in the carbon market system in order to avoid errors that could occur
as a result of double counting, as stated in Article 6 of the Paris Agreement.® Carbon
exchange is a system that regulates the flow of carbon trading and the records-keeping
of the ownership of carbon units. The carbon exchange needs to be implemented based
on the precautionary principle so that efficiency and accurate calculation of emissions
can be implemented. The precautionary principle in international environmental law
applies if: (a) a condition or situation (such as the use of a substance or a behaviour)
poses a threat to the environment; (b) in addition, it poses a threat to human health;
and (c) serious impacts are certain to occur.”

The main challenges in implementing voluntary carbon trading are the establish-
ment of a clear standardisation system, the integrity of implementation, and
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Cullenward, Grayson & Freya, 2023.
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Silbert, N. (2021). Making International Law, Making Carbon Markets. Alternative Law Journal, 46(4), 263-267.

“ Boutillon, S. (2002). The Precautionary Principle: Development of an International Standard. Michi-

gan Journal of International Law, 23(2), 429-470.
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a transparency in results. If the three components of the system are not clear on
a clear carbon credit standard, it will be difficult to determine how companies have
actually reduced their emissions. Since any occurrence of double counting would
refer to carbon credits claimed by more than one entity, the implementation of
carbon trading must be done in a precautionary manner in order to avoid errors in
calculating the emissions suppressed by a country.

The precautionary principle is at the heart of scientific uncertainty. According
to Gintanjali Gill, an esteemed professor of environmental law, the precautionary
principle is part of the fundamental tools that give impetus to sustainable
development and functions at both international and national levels.”” The
precautionary principle is the 15" principle of international environmental law in
the Rio Declaration on Environment and Development which states that:“Where the
threat of serious or irreversible damage is indicated, the lack of scientific certainty
should not be used as a basis for postponing cost-effective measures to prevent
environmental degradation.” This principle is particularly relevant to companies’
estimates of emissions due to steady emissions reductions and is vital to complying
with climate benchmarking requirements where most companies do not disclose
emissions data.” The precautionary principle has been widely applied by several
countries, such as Germany, France, and several other countries in Europe, in certain
laws regarding environmental law policies. For example, the French law (Barnier Act
of 1995) stipulates the formulation of the precautionary principle.”

Regarding carbon exchanges, several countries have organised carbon exchanges
for carbon credit buying and selling activities, such as Australia and China. In Australia,
for example, the Australian Carbon Credit Unit (ACCU) scheme is the issuing body for
carbon credits and credits are issued on the basis of the Emission Reduction Fund.
Companies, and other legal entities have the right to participate in the Emission
Reduction Fund purchase and crediting mechanism. Double counting may occur if
a safeguard facility is able to receive ACCUs as a means to reduce its emissions and
subsequently surrender the same ACCUs to reduce its net emissions through the
safeguard mechanism.*To prevent double counting under the Emission Reduction
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Gill, G. N. (2019). Precautionary Principle, its Interpretation and Application by the Indian Judiciary:
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Environmental Law Review, 21(4), 292-308.
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Fund legislation, which ensures that net emissions are not counted more than once,
if a facility uses ACCUs to offset emissions under the safeguard mechanism, the net
emissions counted will be solely for that facility. The ACCUs that have been issued
are then added to the emissions figure for the relevant financial year.”

The findings of this research, thus, indicate that there is a need for a concept of
“accountable emissions trading,” which links public trust to transparent processes
and outcomes through carbon exchanges in the BRICS countries.

Figure 2
Carbon Trading Mechanism Through the Carbon Market
in the BRICS Countries in a Bilateral Context

*Climate
Carbon Trading Change
Mitigation
*Precautionary Principle

Carbon Exchange *The Avoidance of

Double Counting

~
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Bilateral
X sTransparency
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As illustrated in the flowchart above, this study takes into account the novel
concept of establishing a carbon exchange through the implementation of bilateral
cooperation between the BRICS countries. The purpose of this cooperation is to
achieve each country’s NDC target. It is likely that this achievement will lead to bilateral
expansion of the BRICS membership with the inclusion of the United Arab Emirates,
Iran, Ethiopia, and Egypt in early 2024. Carbon exchanges are expected to be one of
the steps that can be taken to realise the NDC targets. Given that the BRICS countries
are among the largest emission contributors in the world, these nations need to

Energy, the Environment and Water. https://www.dcceew.gov.au/sites/default/files/documents/fact-
sheet-safeguard-mechanism-avoiding-double-counting.pdf

Australian Government, 2015.
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make immediate decarbonisation efforts. The success of reducing global emissions
will depend on the BRICS countries taking ambitious actions aimed at achieving net
zero carbon by 2050. The decarbonisation process will ultimately follow the system
and influence structures created by each country. However, one form of cooperation
that can be done is through carbon trading with the carbon exchange in an effort to
prevent double counting while adhering to the precautionary principle.

Conclusion

Global commitment to tackling climate change is critical to successfully reducing
emissions by 2030. Climate change mitigation efforts of the BRICS countries through
carbon trading can have a significant impact on global efforts to reduce emissions.
This is because the majority of global greenhouse gas emissions come from
countries such as China, Russia, India, and Brazil. Climate change mitigation through
carbon trading can be implemented with both voluntary and compliance carbon
markets. Given the potential for carbon sequestration in the BRICS countries, there
is tremendous opportunity to generate funding from voluntary trading. Since the
majority of these countries are still dependent on fossil energy, the funding generated
from carbon trading activities can be allocated as part of the BRICS countries'funding
efforts towards a new renewable energy transition as well as providing funding for
forest land and biodiversity conservation activities. These efforts will fulfil the targets
specified in the Nationally Determined Contributions (NDC), thereby influencing the
legal policies adopted by each country. Carbon accounting that is carried out with
both transparency and accountability can be achieved with the application of the
precautionary principle. The carbon exchange, as a place to buy and sell carbon, will
prevent the occurrence of double counting, which in turn will prevent the worsening
of the global increase in greenhouse gas emissions.
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Abstract. Responding to global climate challenges, states are pursuing miti-
gation and climate adaptation policies, which requires involvement of all actors
ranging from global institutions to the public. This article aims to evaluate green
waste practices of nongovernmental organizations in terms of the possibility of
incorporating these practices into climate mitigation and adaptation policies. The
study focuses on two nongovernmental organizations that have been involved in
waste management for more than 10 years and has examined the online posts of
these organizations to determine the prevalence of nine green waste practices, as
well as subscribers’interest in them. The posts are classified using modern machine
learning methods. To train a machine learning classifier, we used a dataset for
detecting mentions of green practices in social media posts. The study demonstrated
that environmental nongovernmental organizations engage hundreds of people
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in green practices aiming to reduce anthropogenic climate impacts or adapt to
climate change. The often-mentioned practices (separate waste collection, recycling,
and other adaptation activities such as promoting responsible consumption or
refusing purchases) can be included in governmental policy. Subscribers are aware
of ways to reduce consumption and manage wastes responsibly and they can share
their experience with the communities gaining the support of the government.
The proposed recommendations are related to broad engagement of grassroots
initiatives in climate policy implementation.

Keywords: climate policy; green waste practices; grassroots initiatives; mitigation;
adaptation; language model; engagement index.
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Introduction

Responding to global climate challenges, states are pursuing mitigation and
climate adaptation policies, which requires involvement of all actors, from global
institutions to the public.' These policies may be different in various states. For example,
the Russian Federation has developed a climate policy with measures aimed at
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different economic sectors as well as regions.’ This climate policy also includes support
for scientific research on the mechanisms of adaptation to climate change and its
consequences, and commercialization of the results obtained.’ In addition, activities
have been developed to monitor and forecast the parameters of the environment and
climate and mitigate anthropogenic impacts on the climate.

One of the issues related to Russia’s climate policy is waste management.* Waste
production and delivery results in carbon dioxide emissions, affecting the climate when
waste is transported to landfills or incinerated.” Landfills contribute to environmental
pollution and occupy vast areas that could be used in alternative ways.’ Furthermore, the
production and disposal of things accounts for about 45% of greenhouse gas emissions,
so the reuse of waste can affect the overall carbon footprint much more than the direct
emissions of waste management.” Therefore, to reduce greenhouse gas emissions,
resource extraction, and environmental pollution, states are striving to improve waste
management practices and to implement new economic models of circular economy.

While studies confirm the effectiveness of citizen participation in waste manage-
ment,® none of Russian strategic documents take into account the potential of
cooperation with small businesses, nongovernmental organizations, and citizens
for successful implementation of waste management policy. According to the
sociological survey, citizens are willing to participate in green waste practices,
organize and support environmental activities.” However, these practices are not
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considered climate change adaptation or mitigation and are not included in official
policies at the federal and regional levels. Therefore, this article aims to evaluate
the green waste practices of nongovernmental organizations and citizens and to
describe the possibilities of incorporating these practices into climate mitigation
and adaptation policies.

To evaluate the activities of nongovernmental organizations in terms of their
contribution into climate adaptation and mitigation policies, we focus on two
nongovernmental organizations, “Krugovorot”and “RazDel'nyi Sbor."The organizations
carry out green practices, including waste management and pollution prevention.
They operate in two cities: St. Petersburg (5.6 million inhabitants) and Tyumen (850
thousand inhabitants). The population of these cities has a high level of living; the
average monthly salary in St. Petersburg amounted to 91,886 rubles and in Tyumen -
90,705 rubles in 2023. Both cities are regional centers; St. Petersburg is located in the
northwest of the country, and Tyumen is in Western Siberia.

Founded by eco-activists, these organizations have been involved in separate
waste collection for more than 10 years. The environmental nongovernmental
organization “RazDel’'nyi Sbor” which means “Separate waste collection” started
separate waste collection in St. Petersburg in 2011. Currently, the organization aims
to implement separate waste collection to develop responsible production and
consumption and to improve the environment and the quality of human life.”” The
nongovernmental organization “Nol’ otkhodov v Tiumeni. Krugovorot”which means
“Zero waste in Tyumen. Circulation”was founded in Tyumen in 2014 when a group of
young people came together to collect recyclable materials in a mobile station and
transport them for recycling. Since 2019, a permanent waste collection station has
been operating. In general, “Krugovorot”aims to develop green practices in Tyumen."
Involving volunteers and thousands of people in their activities, “RazDel’'nyi Sbor”
and“Krugovorot”are the examples of successful grassroot initiatives related to waste
management. Scientists emphasize the public importance and influence of these
organizations which manifest that grassroot initiatives are a special feature of the
Russia’s waste management.”

In order to develop recommendations for state climate policy and law, it is beneficial
to consider a wider range of methods, not just legal ones. Legal methods and research

Mission of the Movement (2024). Ecological Movement “RazDel'nyi Sbor!" https://rsbor.ru/about/mis-
sion/. (In Russian).

About Us (2024). Ecological Movement “Krugovorot. Zero Waste in Tyumen.” https://zerowastetmn.
ru/about/. (In Russian).

Shabanova, M. (2024). Unnecessary Items, Waste Issue and Solidarity Practices Among Russian Con-
sumers. Journal of Economic Sociology, 25(2), 11-42. (In Russian); Chalganova, A. (2016). Sustainable
Development and the Problem of Municipal Solid Waste Management in Russia. Perspectives of Sci-
ence, 12(87), 135-139. (In Russian)
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often fail to evaluate social relations that go beyond the law. It is therefore necessary
to utilize and benefit from complicated methodologies, one of those is automated
big data analysis which is capable to prove the relevance of social practices and
incorporate them into state climate policy. In this study, we use modern language
models pretrained on large collections of texts and then fine-tuned on the target
dataset. Pretraining allows for a deeper understanding of text semantics compared to
classical text analysis algorithms, while fine-tuning on the target dataset enables the
identification of patterns within the texts related to environmental nongovernmental
organizations. The information obtained provides knowledge about social processes
to formulate justified recommendations for climate policy and law.

To evaluate these organizations’ green waste practices from a climate mitigation
or adaptation policy perspective, we focused on nine green practices, such as waste
sorting, studying the product labeling, waste recycling, and signing petitions,
exchanging, refusing purchases, sharing, repairing, and participating in actions to
promote responsible consumption. Practices aimed at reducing greenhouse gas
emissions or their sequestration are determined as mitigation ones, while adaptation
is perceived as practices aimed at adapting to the negative effects of climate change
or utilizing the positive effects. An illustrative example of mitigation practices is
waste recycling, which reduces the carbon footprint of products and greenhouse
gas emissions from landfills, while an example of adaptive practices can be sharing,
which helps people meet their needs in the condition of declining production.

To examine the potential of green practices for climate policy, we studied the
prevalence of each practice in the activities of “Krugovorot” and “RazDel’'nyi Sbor”
and the subscribers’interest in these practices by using information from the online
communities in the Russian social media (VK). Communities in VK are the main
platform for disseminating information about activities and attracting subscribers."
Online communities allow accumulating and broadcasting the experience of
separate waste collection to many people; the total number of subscribers in
both communities is almost 100,000 people. Besides, through extensive eco-
enlightenment content, online communities are becoming important sites for
greening society" and engaging new participants in offline activities.” Posts and
subscribers’involvement provide important social information,'® which can be used

B Shalunova, E. (201 3).”RazDel'nyi Sbor” - Mission Possible. Solid Household Waste, 12(90), 52-55; Pup-
kova, Y., & Grabovskaya, E. (2019). Eco-Ducational Potential of Social Media (the Case Study of Online
Communications of the Association “Separate Waste Collection”). Information and Education: Bound-
aries of Communications, 19(11), 156-158. (In Russian).

" Pupkova & Grabovskaya, 2019.

Tsepilova, O., & Golbraih, V. (2020). Environmental Activism: Resource Mobilisation for“Garbage” Protests
in Russia in 2018-2020. Journal of Sociology and Social Anthropology, 23(4), 136-162. (In Russian).

Zakharova, O., & Glazkova, A. (2024). GreenRu: A Russian Dataset for Detecting Mentions of Green Prac-
tices in Social Media Posts. Applied Sciences, 14(11), 1-17; Frolov, A., & Agurova, A. (2019). Indeksnyi analiz
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to monitor the environmental activities promote the implementation of climate
policies."”

Additionally, we assessed the prevalence of mentions of green practices by evaluating
the subscribers'interest in these posts. For this purpose, the posts were classified using
a language model fine-tuned on a dataset for detecting mentions of green practices.
For classified posts, we calculated the engagement index of social media subscribers. It
was calculated as the ratio of users’activity in relation to this post (through the number
of likes, reposts, and comments) to the number of views of this post.

1. Climate Regulatory Framework
and Grassroots Waste Management Initiatives

To improve waste management and solve some environmental problems, the
government of the Russian Federation implemented a waste management reform
in 2019. The activities of collection, transportation, treatment, recycling, disposal,
neutralization, and burial of solid municipal waste were entrusted to organizations
that were named regional operators. Thus, in 2019 Tyumen Ecological Association
was established as a regional operator for municipal solid waste management
in Tyumen region'. In 2021, Nevsky Ecological Operator was granted the status
of a regional operator for solid municipal waste management in St. Petersburg.”
Consequently, both regional operators started their activities on the territory where
some companies and nongovernmental organizations had been involved in separate
waste collection for many years.” However, these two regional operators did not
include the existing practices related to separate waste collection in their planned
activities. Moreover, the activities of these regional operators became an obstacle
for other organizations dealing with separate waste collection and processing in St.
Petersburg and Tyumen. Instead of separate waste collection on waste-generated
sites, the regional operators were planning to sort waste at specialized plants. So
far, separate waste collection has only been sporadically and fragmentarily present
in the activities of these regional operators.

grazhdanskoi aktivnosti v sotsial'nykh setiakh [Index Analysis of Active Citizenship in Social Networks].
Bulletin of Irkutsk State University. Geoarchaeology, Ethnology, and Anthropology Series, 29, 28-43.

Shchekotin, E., Dunaeva, D,, Basina, P, & Vakhrameeyv, P. (2023). Digital Footprints in Ecology: Empiri-
cal Research. Virtual Communication & Social Networks, 2(4), 255-263. (In Russian).

Tyumen Ecological Association. https://teo.ecotko.ru/
Nevsky Ecological Operator. https://spb-neo.ru/

Institute of Design, Ecology and Hygiene. (2021). Unified Concept of Solid Municipal Waste (SMW) Man-
agement in the Territory of St. Petersburg and Leningrad Region (with the Possibility of Waste Stream Sep-
aration). https://spb-neo.ru/upload/docs/EnnHan%20koHuenuma%20TekcT_npunoxeHnsa_20.02.2022.
pdf. (In Russian).
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It is worth emphasizing that nongovernmental organizations in the field of waste
management organized separate waste collection long before the 2019 government
waste management reform. For example, the environmental organization “RazDel'nyi
Sbor”started separate waste collection in St. Petersburg in November 2011.1n 2013, more
than athousand people participated in one campaign compared to 40,900 participantsin
2023.By 2017, campaigns had been held in 25 different locations in the city.” Volunteers
collected waste paper, glass containers, plastic, multilayer tetrapack cartons, and CDs
from local citizens once a month. The list of accepted types of waste varied depending
on the rules of public services, legislative changes, and interaction with entrepreneurs.
“RazDel'nyi Sbor” cooperates with different organizations that transport and recycle
waste.” To the present day, the organization considers separate waste collection
mandatory for encouraging a responsible production and consumption society and
improving the environment and the quality of life. “RazDel'nyi Sbor” promotes the 3R
principles (reduce, reuse, recycle) and conducts many enlightening events focusing on
waste prevention. For example, in 2023, 26,494 people participated in such events.” Apart
from separate waste collection and environmental related events, the environmental
organization “RazDel'nyi Sbor”is engaged in legislative initiatives in the sphere of waste
management, developing volunteerism, greening business, etc.

Another environmental organization “Krugovorot” was founded in Tyumen in
2014. Its volunteers started the Eco-Mobile project, driving around several locations
in the city and picking up recyclable materials. In 2019, a waste collection station
was established and positioned as a training center for waste management. In 2022,
“Krugovorot” had 35 volunteers helping 14,000 people sort waste for recycling.”
“Krugovorot™s activities are based on the Zero Waste concept aimed at minimizing
waste generation. Therefore, this organization encourages reducing consumption by
exchanging, refusing purchases, sharing, repairing, and reusing. For this purpose, the
volunteers deliver enlightenment lectures, arrange sharing practices, and hold many
different events in residential areas, schools, and various public places of the city.

The activities of “RazDel'nyi Sbor”and “Krugovorot” have been previously examined
as flagships of grassroots environmental initiatives.” These organizations help to

21

Shalunova, 2013; Guseva & Polishchuk, 2017; Ecological Movement“RazDel'nyi Sbor." (2023). Ecological
Movement “RazDel'nyi Sbor!"(2023). Ecological Movement “RazDel’'nyi Sbor”: Annual Report 2023. https://
rsbor.ru/assets/templates/rsbor/docs/rds_docs/reports/Godovoy_otchet_2023.pdf. (In Russian).

2 Guseva & Polishchuk, 2017.

23

Ecological Movement “RazDel'nyi Sbor,” 2023.
* About Us, 2024.
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solve important problems: the growth of landfill space, increasing waste volumes,
plastic pollution, and the declining quality of various waste types due to their mixing
with food waste.” “RazDel'nyi Sbor” and “Krugovorot” are an important platform for
communicating with the citizens and helping to maintain an environmentally friendly
way of life.” Researchers also highlight the contribution of these organizations to
the development of separate collection infrastructure, creating the possibility to
dispose of rare types of waste and, in general, different types of waste in one location.”
The organizations cooperate not only with the public and other nongovernmental
organizations, but also with the government.” Additionally, the activists of “RazDel'nyi
Sbor” and “Krugovorot” take part in various seminars, online conferences, festivals,
panel discussions, and media interviews promoting an environmentally friendly
lifestyle.” However, the environmental activities are not considered from the
perspective of climate policy thought they can be a contribution to the adaptation to
climate change or to mitigation of anthropogenic impact on the climate. To justify the
involvement of nongovernmental organizations into the climate policy in the Russian
Federation we assessed the prevalence of mentions of nine green practices of these
organizations in their online posts; second, we studied subscribers’interest in posts
mentioning green practices and calculated the engagement index; third, we identified
the features of subscribers’interest in green practices in two Russian cities.

2. Big-Data Analysis
as a Method to Justify State Climate Policy

2.1. Data

For this study, the VK API’' was used to collect the posts from the “Krugovorot
and“RazDel'nyi Sbor”VKontakte communities published from 2014 to 2023. Only the
posts containing textual information were selected. The data statistics and dynamics
of posts and user activity including comments, likes, and reposts are presented in
Table 1 and Figure 1, 176 respectively.

”

Risto, E. (2020). Waste Management System in Saint Petersburg: The Selection of the Optimal Waste.
Current Scientific Research in the Modern World, 9-2(65), 17-20. (In Russian).

Shalunova, 2013.

Golovneva, A, & Chernysheva, L. (2017). Plastic, Bicycles and Urban Citizenships: Two Cases of Infra-
structural Reorganization in St. Petersburg. Journal of Sociology and Social Anthropology, 20(3), 7-31.
(In Russian).

* Guseva & Polishchuk, 2017.
Shalunova, 2013.

API | VK for developers. https://dev.vk.com/en/reference
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Table 1
The Data Statistics
Characteristic Krugovorot RazDel'nyi Sbor
Number of posts from 2014 to 2023 1,596 7,169
Avg post length (symbols) 890.94+811.91 986.79+932.95
Number of subscribers (08-28-2024) 9,061 88,951

2.2. Evaluation of the Prevalence of Environmental Waste Practices

Since we analyzed a large number of posts, we used machine learning methods to
search for mentions of green waste practices. For each green waste practice, alanguage
model was fine-tuned for a binary text classification problem. The GreenRu dataset™
was used for fine-tuning. GreenRu is the first dataset for detecting mentions of green
practices in Russian social media posts. It contains 1,326 posts collected in Russian online
communities. Each post has a sentence-level markup, the total number of mentions of
green waste practices in GreenRu is 3,765. GreenRu covers nine types of green waste
practices described in:* 1) waste sorting (P1), separating waste by its type; 2) studying
the product labeling (P2), identifying product packaging as a type of waste; 3) waste
recycling (P3), converting waste materials into reusable materials for further use in the
production of something; 4) signing petitions (P4), signing documents to influence
the authorities; 5) refusing purchases (P5), consciously choosing not to buy certain
products or services that have a negative environmental impact, thereby reducing
consumption and environmental footprint; 6) exchanging (P6), giving an unnecessary
item or service to receive the desired item or service; 7) sharing (P7), using one thing
by different people for a fee or free of charge; 8) participating in actions to promote
responsible consumption (P8), participating in any events (workshops, festivals, lessons)
aimed at popularizing the idea of reducing consumption; 9) repairing (P9), restoring
consumer properties of things as an alternative to throwing them away.

In this study, we used RUBERT-base-cased,* a Russian-language adaptation of the
BERT model.* To create validation sets, 100 random posts for each online community
(“Krugovorot” and “RazDel’'nyi Sbor”) were selected and annotated by an expert
on green practices from the University of Tyumen, Russia. Thus, we first fine-tuned

2 Zakharova & Glazkova, 2024.
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34
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ten models for each green waste practice using the input length of 256 tokens, the
learning rate of 4e-5, the cross-entropy loss function, and the AdamW optimizer. The
number of training epochs was randomly selected within the range from one to ten.
The model that showed the best performance (F1-score) on the validation set for
each community was used to annotate mentions of green practices in the collected
posts from this community. The average F1-score across all green waste practices on
the validation set was 64.05% for “RazDel'nyi Sbor” and 71% for “Krugovorot.”

2.3. Engagement Index

To determine subscriber involvement in the discussion of posts, we used the
engagement index based on the article of Frolov and Agurova.” In this work, the
engagement index was utilized for analyzing subscribers’involvement in discussions
about waste disposal in Russia. The engagement index E’ proposed in the article
Adaptation of Deep Bidirectional Multilingual Transformers for Russian Language®
evaluates the number of comments, likes, and reposts for each post relative to the
total number of subscribers in the community:

' likes; ¥xa +comments; xb +reposts. xc
E, =—21 f ™ % 100%,

subscribers

where g, b, and c represent weight coefficients for likes, comments, and reposts
respectively, likes, comments, reposts are the number of likes, comments, and reposts
for the i post, subscribers is the number of subscribers in the community. The weight
coefficients g, b, and c were determined in** as 0.26, 0.35, and 0.39 respectively based
on a survey of experts.

The mentioned study was conducted on short-term data from 2018 to 2019.
However, our study considers a ten-year time frame. Over ten years, the number
of subscribers can change significantly, and we do not have retrospective data
on the number of subscribers. Thus, using the number of subscribers to calculate
subscribers’ involvement does not seem appropriate. Therefore, we adapted the
engagement index EX for analyzing subscribers’involvement using long-term data.
For this purpose, we propose using the number of views of a specific post instead of
the number of subscribers. The view counter for posts became available on the social
network VKontakte on January 1, 2017. Therefore, data on views is unavailable for
posts from 2014-2016. For posts from this period, we predicted the number of views
based on available data on likes, comments, reposts, and the year of publication.

36

Frolov & Agurova, 2019.
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To accomplish this, we trained a linear regression model implemented using Scikit-
learn.” The adapted engagement index E takes the form:

likes;»a +comments; xb +reposts. xc
E, =—2 : P % 100%,

ViEWs; )

where views, represents the number of views for the i post. Thus, to assess
subscribers’ involvement for a specific post, the number of likes, comments, and
reposts, multiplied by the corresponding coefficients, is used relative to the number
of views of the post.

3. Prospects for Incorporating Grassroots Waste Management
Initiatives into State Climate Policy

The study showed the dynamics of activity in online communities of
nongovernmental organizations “RazDel’'nyi Sbor” and “Krugovorot” over 10 years,
in terms of both content creators and subscribers (Figure 1, a, b). For example, we
can see the maximum number of posts in “Krugovorot”in 2017 when “Krugovorot™s
activities included organizing truck routes to collect recyclable materials from
residents in various locations in the city (Figure 1, a). Therefore, some of the posts
were functionally providing relevant information on the planned actions. In addition,
the increase in the number of posts in 2017 may be related to the construction
of a waste sorting plant, which was actively discussed in the community, and the
launch of “Krugovorot” projects in other cities of the region. The active work of
community members and other participants on separate waste collection resulted
in Tyumen being among the top 20 cities in the ranking of separate waste collection
availability in 2017. The lowest number of posts in the “Krugovorot” community was
in 2020, when separate waste collection was suspended due to the lockdown. During
the same period, the subscribers’ activity was at its lowest too, as the lockdown
interrupted its growth and then quickly recovered after the COVID-19 pandemic.The
increase in the subscribers’activity is due to the growth in the number of subscribers,
for example, in 2017 the number of subscribers grew from two thousand people
to five thousand.

*  Pedregosa, F, et al. (2011). Scikit-Learn: Machine Learning in Python. Journal of Machine Learning

Research, 12, 2825-2830.
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Figure 1
The Distribution of the Number of Posts, Comments,
Likes, and Reposts in the Communities
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In the online community of “RazDel’nyi Sbor," the highest number of posts was in
2014 and 2015 (Figure 1, b). Until now, the number of posts started to decrease. In
addition to functional posts about the venue, time, and rules for accepting recyclable
materials, in 2014 the community discussed the construction of an incineration
plant, which caused a negative reaction from both eco-activists and the community
subscribers. Additionally, the posts contained information about project teams that
worked in different city locations. The posts about special environmental events and
about new locations for receiving various types of waste were the most welcomed
by the subscribers during that period. The peak of “RazDel'nyi Sbor” subscribers’
activity was in 2019, when much support was given to posts about protest actions
and petitions related to the construction of new landfills, new legislative initiatives,
and protests against non-environmental actions, such as the mass launch of balloons
on holidays (Figure 1, b).

The study showed which practices were mentioned in posts more often and
visualized the dynamics of these mentions (Figure 2, a, b). For“Krugovorot,”the practice
of separate waste collection was mentioned most often (P1), the posts included
announcements about waste collection times and locations, schedule changes, and
information about different types of waste such as plastic lids, biodegradable plastic, tin
cans, etc. (Figure 2, a). The second most frequently mentioned practice was participation
in actions to promote responsible consumption (P8), since the organization employs
volunteers, the posts contained calls to join the team to help during the actions. The
posts also included requests for financial support, calls for cooperation with each
other, and invitations to events. For example, the Eco-Neighbor campaign announced
calls to help neighbors who did not have a car by taking their waste to a permanent
waste collection station. During the COVID-19 pandemic, participation in actions to
promote sustainable consumption was mentioned even more often than separate
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collection, because a permanent waste collection station was not functioning due to
the lockdown, and actions could be carried out online. Sharing (P7) and other ways to
reduce consumption (P5) were mentioned frequently in “Krugovorot” posts because
they are important practices in the Zero Waste concept promoted in this community.
For example, eco-activists proposed a solution to the problem of leftover food by
organizing food sharing online community. Another example, eco-activists organized
enlightening lectures on sustainable fashion, which included tips on minimizing the
clothing used. During the pandemic, mentions of these practices declined strongly
and did not return to previous levels until 2023. In contrast, the mention of recycling
practices (P3) became more frequent in 2021-2023. Posts mentioning this practice
included a description of the operation of a waste sorting plant located near the city,
as well as a description of how the “Krugovorot™s partners used sorted waste in their
production. Such posts emphasized the importance of waste sorting and received
a positive response from subscribers.

Figure 2
The Distribution of the Number of Posts That Mention Green Waste Practices
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Regarding “RazDel'nyi Sbor,” mentions of separate waste collection practices (P1)
and actions to promote responsible consumption (P8) tended to be the most common
(Figure 2, b). For almost three years, 2016-2019, actions promoting responsible
consumption were mentioned more often than actions related to the organization
of separate waste collection, because “RazDel’'nyi Sbor”focused on waste prevention
and enlightenment activities and posted about them frequently. For example, eco-
activists of “RazDel’'nyi Sbor” participated in various festivals, discussion platforms,
rallies on environmental issues. For the same reason, refusing purchases (P5) and
sharing (P7) were also mentioned very often in community posts. For example,
“RazDel'nyi Sbor” organized a free distribution of jam jars to anyone who needed one
so that the jars could be used over and over again. We have already mentioned the
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high protest activity of the community, which is also confirmed by the high frequency
of mentioning the practice of signing petitions (P4). The posts creators often criticized
the actions of authorities, organizers of events and manufacturers of goods, and
subscribers were invited to join in signing petitions or to write a complaint.

Our research also allowed studying the dynamics of subscribers’ interest in
posts published in “RazDel'nyi Sbor” and “Krugovorot” communities by analyzing
likes, reposts, and comments (Figure 1, a, b). Subscribers’ interest in “Krugovorot™s
activities peaked in 2023, especially in the number of likes and reposts (Figure 1,
a). This can be explained by both a twofold increase in the number of subscribers
from 2017 to 2023 and the growing relevance of the climate and environmental
agenda in Russian society. Subscribers demonstrated solidarity with the content of
the post through likes and tried to share important information through reposts.”
The number of comments in “Krugovorot” community decreased in 2020 and has
not changed significantly since that period. Since comments in the community most
often represented inquiries about the actions, the decrease in their number was due
to the stabilization of the activities of the environmental organization because the
permanent waste collection station had working hours and a list of types of accepted
waste. In addition, registering for events through comments used to be spread
in the community, later it was replaced by online registration. Often comments
informed about the financial support provided. Additionally, comments contained
congratulations, thanks, criticism, words of encouragement, and sharing personal
experiences.

In“RazDel’'nyi Sbor” community, the maximum subscribers’activity was in 2019,
which can be explained by mass protests against the construction of a new landfill
in a neighboring region, attempts to weaken environmental legislation, and non-
environmental practices of organizers of festive events (Figure 1, b). Thus, strong
approval of subscribers in 2019 was given to posts with calls to participate in protest
events. However, the post containing relevant environmental information about micro
plastics in food products gained the highest number of likes in 2019. This information
was shared by more than a quarter of those who liked it. In the comments to this
post, people expressed emotions and shared additional information. Subscribers
most often shared the post about the questionnaire on the readiness to join separate
waste collection.

We also evaluated subscribers’interest toward green practices by analyzing likes,
reposts and comments on posts that mention these practices (Tables 2, 3). The
number of reposts and likes of posts mentioning signing petitions practices (P4) was
particularly high in “Krugovorot,” with subscribers actively discussing and joining
proposed petitions (Table 2). For example, in Tyumen, the implementation of the
waste management reform led to the closure of small waste recycling businesses

40

Frolov & Agurova, 2019.
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and the destruction of the separate waste collection infrastructure that had already
existed in Tyumen residential areas. Tyumen residents criticized the reform that
caused the increase in utility bills. They participated in signing a petition addressed
to the authorities to develop separate waste collection near houses and reduce
payments for utilities. Subscribers also frequently shared information about waste
labeling (P2), new actions for sharing things (P6), and requests for community help
(P8). Posts mentioning recycling practices (P3), exchanging (P6), and enlightenment
events (P8) received more likes than posts mentioning sharing (P7) or repairing (P9)
practices. The average number of comments was one comment per post. Subscribers
commented more on the posts mentioning sorting (P1), recycling (P3), labeling
(P2), and signing petitions (P4). In general, the engagement index for the practices
mentioned in the “Krugovorot” community showed that the practices of studying
the product labeling (P2) and signing petitions (P4) were of the greatest interest to
subscribers (Figure 3).

Figure 3

The Values of Engagement Index per Green Waste Practice for “Krugovorot”
and “RazDel’'nyi Sbor”
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Table 2
The Indicators of Users’ Activity in the “Krugovorot” Community

Practice |Likes Com- Reposts | E
ments
Avg Median |Avg Median |Avg Median |Avg Median

P1 39.86 23 4.81 2 6.29 3 0.53 0.5
P2 51.47 29 5.21 2 10.16 6 0.66 0.53
P3 58.77 39 3.59 2 9.17 4 0.6 0.6
P4 92.28 62.5 4.28 25 1784 |8 0.68 0.73
P5 39.97 30 3.18 1 6.87 3 0.51 0.48
P6 36.4 29 2.81 0 6.71 3 0.45 0.45
P7 21.11 11 1.46 0 5.26 2 0.34 0.3
P8 38.08 28 4.13 1 5.79 3 0.52 0.49
P9 17 17 1 1 1.5 1.5 0.44 0.44
All posts |36.85 22 3.71 1 6.1 3 0.5 0.47

Regarding “RazDel'nyi Sbor,” on average, posts mentioning recycling (P3) and
refusing purchases (P5) received maximum approval in the community (Table 3). For
example, posts dedicated to Global Recycling Day were very popular in the community.
Another example of popular posts was tips on how not to buy unnecessary items or
how to replace disposable plastic packaging with reusable packaging. The practice
of signing petitions (P4) was third place in number of likes. Subscribers’ comments
most often included information related to waste recycling (P3), actions on separate
waste collection (P1), and waste labeling (P2). For example, the construction of an
incineration plant was actively discussed: the government proposed incineration as
away to convert waste into heat energy, but eco-activists insisted that waste should
be involved in the production of products, not incinerated. Subscribers also asked
many questions to clarify the list of accepted waste and expressed their gratitude
to the volunteers who worked on the actions. Subscribers to “RazDel'nyi Sbor”
community were most likely to share information about recycling practices (P3),
separate waste collection (P1), and petition signing (P4). Reposts most often referred
to the information related to protest actions, which proves the strong influence of
the community on the public life in St. Petersburg and neighboring regions and
political engagement of the population. The engagement index of the “RazDel'nyi
Sbor”community subscribers was higher in relation to mentions of recycling practices
(P3), signing petitions (P4), and refusing purchases (P5) (Figure 3).
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Table 3
The Indicators of Users’ Activity in the “RazDel’'nyi Sbor” Community

Practice Likes Comments Reposts | E
Avg Median Avg |Median Avg |Median |Avg Median

P1 87.36 |49 592 |3 21.74 |10 0.37 0.28
P2 73.2 13 631 |35 16.11 |1 0.27 0.1
P3 125 90 6.4 4 27.88 |15 0.43 0.41
P4 96.02 |48 6.28 |2 24.66 |8 0.36 0.27
P5 98.44 |55 487 |2 21.06 |9 0.37 0.3
P6 5225 |285 204 |0 12.87 |6 0.25 0.18
P7 61.64 |24.5 435 |2 15.11 |6 0.27 0.17
P8 64.74 |37 386 |1 1284 |6 0.3 0.21
P9 27.5 21 088 (0 375 |15 0.12 0.07
All posts | 77.06 |40 507 |2 17.71 |7 0.33 0.24

We identified the top 20 posts with the highest engagement index in each online
community. In“Krugovorot” community, the greatest interest was aroused by the posts
about resuming the collection of popular types of waste, about“Krugovorot”obtaining
legal status, bright dates in the history of the organization, collection points of
hazardous waste. The message about signing a petition to organize separate collection
in the residential areas was found only once in the top 20. However, in“RazDel'nyi Sbor”
community 8 out of 20 most interesting posts for subscribers were of protest issue.
Thus, posts about the refusal of balloons at city events aroused the greatest interest.
In addition, subscribers were interested in posts about waste collection actions, about
the collection of rare types of waste, for example, New Year trees.

The study found that environmental organizations “RazDel’nyi Sbor” and
“Krugovorot”arranged activities that can a crucial part of climate change adaptation
or mitigation (Figure 4). For example, the activities of these organizations helped
to build chains in the logic of the circular economy, such as studying the labeling
of packaging of goods, sorting waste, using waste in the production of new things,
signing petitions to improve such chains.” Through such chains, the carbon footprint
of waste and the production of new things is reduced, which can be used as part of
measures to reduce human impact on climate.” Eco-activists have much experience
in organizing separate collection in apartments and residential areas, interaction with
waste transporters and recyclers, which will allow using their experience to replicate

' Hobson, K. (2020).“Small Stories of Closing Loops”: Social Circularity and the Everyday Circular Econ-

omy. Climatic Change, 163(1), 99-116.

42
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the most efficient chains in the logic of circular economy.” Moreover, eco-activists
favor recycling methods that reduce greenhouse gas emissions without exacerbating
other environmental problems.” For instance, eco-activists of “RazDel’nyi Sbor”
opposed the construction of an incineration plant as an alternative to waste
processing, because they believed that such a plant would not solve the problem
of waste, but it would only increase the problems of environmental pollution.

Figure 4
The Number of Posts That Mention Green Waste Practices
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In turn, weather hazards and cataclysms, as well as reduced resources and
production, will require behavioral changes as part of adaptation activities.”
Therefore, practices such as sharing, exchange, and repairing can help people adapt
to new conditions and reduce consumption without reducing the quality of life.*
Sharing, for example, allows people to use the same things for longer time.” In
addition, these environmental organizations lead campaigns to promote behavioral

“ Shabanova, 2024.

Verplanken, B., & Whitmarsh, L. (2021). Habit and Climate Change. Current Opinion in Behavioral Sci-
ences, 42, 42-46.

* Dubois, G., et al. (2019). It Starts at Home? Climate Policies Targeting Household Consumption and

Behavioral Decisions Are Key to Low-Carbon Futures. Energy Research & Social Science, 52, 144-158;
Creutzig et al,, 2022.

“ Raworth, K. (2017). Doughnut Economics: Seven Ways to Think Like a 21*-Century Economist. Chel-

sea Green.
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Hobson, K., & Lynch, N. (2016). Diversifying and De-growing the Circular Economy: Radical Social
Transformation in a Resource-Scarce World. Futures, 82, 15-25.
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change and waste prevention, have successful cases of engaging people in new
practices, and authorities and regional solid waste management operators can
scale their experience (Figure 4). Thus, on the one hand, green waste practices that
improve waste management can be expanded and supported within the framework
of climate mitigation policies and strategic documents.” On the other hand, green
organizations have considerable experience in promoting practices that prevent
waste generation and meet the needs of people in the context of decreasing
production of things, which can be supported within the framework of adaptation
activities.”

The organizations “RazDel’'nyi Sbor” and “Krugovorot” have existed for a long
time and have proven their ability to interact with various actors of environmental
change. They have legal status, which makes it possible to legitimize interaction
and cooperation with them. Therefore, cooperation with these organizations can be
seen as an important way of bottom-up management and involvement of grassroots
initiatives in climate policy implementation.”

It should be emphasized that these organizations need financial support.’’ Both
organizations accept waste free of charge and give it to recyclers for a fee, but the
market price of waste is so low that it does not cover even half of the organizations’
expenses. State financial support in the form of grants is rarely received by these
organizations and does not ensure their stable operation. Both organizations exist
on donations from subscribers and entrepreneurs. Both organizations are constantly
under the threat of cessation of activities and complete closure. It is a paradoxical
situation: a socially significant activity can stop due to the lack of funding at the very
time when it can help to implement strategic initiatives of the state.” Integrating
these and other similar organizations as implementers in government programs will
allow them to receive stable funding and fulfill their potential to achieve climate
goals.®

* Guseva & Polishchuk, 2017.
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Kasianova, A, Frolenok, V., & Chekrygin, M. (2020). The Change of Everyday Habits of People According to

Current Ecological Situation. Business Education in the Knowledge Economy, 2(16), 65-68. (In Russian).
50

Creutzig et al., 2022.
*' Guseva & Polishchuk, 2017.

2 Schmid, B. (2021). Hybrid Infrastructures: The Role of Strategy and Compromise in Grassroot Gover-

nance. Environmental Policy and Governance, 31(3), 199-210.

> Litvintsev, D.,, Abramova, N., & Romanov, D. (2023). Separate Waste Collection: Institutional Problems

of Developing Pro-Ecological Practices in Everyday Life. Monitoring of Public Opinion: Economic and
Social Changes, 3(175), 169-185. (In Russian); Verplanken & Whitmarsh, 2021; Concari, A., Kok, G., &
Martens, P. (2022). Recycling Behaviour: Mapping Knowledge Domain Through Bibliometrics and
Text Mining. Journal of Environmental Management, 303, Article 114160.



BRICS LAW JOURNAL  Volume 11 Issue 4 (2024) 164

Conclusion

The study demonstrates that environmental nongovernmental organizations have
been active for 10 years, engaging hundreds of people in green practices that help
reduce anthropogenic climate impacts or adapt to climate change. These green practices
can be included in government policy documents as mitigation activities, such as the
often-mentioned practices of separate waste collection, recycling, or as adaptation
activities, such as promoting responsible consumption or refusing purchases.

This study has justified that environmental nongovernmental organizations
“RazDel'nyi Sbor”and “Krugovorot” carry out complex activities related to waste, they
are involved not only in waste management, but also in waste prevention, which can
be used to implement climate policy. The activities of these green organizations attract
wide public interest, subscribers of the online communities of these organizations
are actively involved in offline activities. Subscribers are aware of ways to reduce
consumption and manage waste responsibly. Participation in separate waste collection,
exchanges, sharing, etc. has become a part of their daily life and they can share their
experience in the communities, especially with the governmental support.

However, ignoring grassroots initiatives can lead not only to a decrease in
the effectiveness of climate policy, but also to conflicts in society. The study has
shown that the maximum value of the engagement index is associated with topics
negatively perceived by society, people’s protest can be caused both by the actions
of the government and non-environmental actions of various organizations.

Our recommendations for governmental policies are as follows:

1.Itis necessary to use the valuable experience of environmental nongovernmental
organizations for implementation of behavioral changes, involve them in activities
within the framework of mitigation and adaptation policies.

2.The activities of environmental public organizations should be financially supported
and the budget money allocated for the implementation of climate policy.

Evaluation of the dynamics of environmental nongovernmental organizations
activities allows us to determine the periods of maximum and minimum activity
during 10 years. Further research is required to identify internal and external
factors affecting the activities of these organizations in the periods of maximum
and minimum activity, considering them as opportunities and threats. In addition,
evaluation of the dynamics of mentions of green waste practices provides an
opportunity to analyze trends in the activities of environmental communities and
to propose measures to support certain green waste practices.

The study has manifested that big data analysis can be used to improve legislation
and to develop state climate policy.

The main limitations of the research are related to the fact that we have studied
the activities of only two environmental nongovernmental organizations that are
related to waste management. Further study of various environmental organizations

’
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is required to establish common patterns of their activities and broad involvement
of grassroots initiatives in the implementation of climate policy.
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Abstract. The Convention on Wetlands of International Importance Especially as
Waterfowl Habitat (Ramsar Convention) was signed in February 1971 in Ramsar, Iran,
and currently has 172 parties. China acceded to this Convention in 1992, became
the 67" party, and was elected a member of the Standing Committee in 2005.
Wetlands conservation in China has achieved some positive results, but it still faces
serious challenges. China’s wetlands level is much lower than the world average
(global wetlands level is 8.60%), and the wetlands area per capita is only 1/5 of the
world average.' Until 2022, China lacked legislation to protect wetlands; the article’s
objective is to analyze the recently adopted Chinese legislation in this area. Ultimately,
the authors conclude that it is necessary to strengthen legal standards in China to
contribute to the conservation and restoration of global wetlands.
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Introduction

Wetlands are located in the transition zone between aquatic ecosystems
and terrestrial ecosystems, known as “kidneys of the earth” and “species gene
repository.” Wetlands are important habitats that are closely linked to the survival
and development of mankind. They can provide mankind with unique ecological
services such as supplying clean water and aquatic products, maintaining biodiversity,
regulating the climate, and mitigating droughts.’ Wetlands are widely distributed
around the world in abundant forms. Their quality and area are closely related to
human health and production and life. They are precious habitats for the growth and
breeding of animals and plants, and also an important part of the land and natural
resources of each country.

Over a long period of human history, people have failed to understand the
importance of wetlands, and even what wetlands are, so wetland systems around the
world have been severely damaged. Since 1900, nearly half of the earth’s wetlands

Erwin, K. L. (2009). Wetlands and Global Climate Change: The Role of Wetland Restoration in a Chang-
ing World. Wetlands Ecology and Management, 17(1), 71-84.

Vymazal, J. (2022). The Historical Development of Constructed Wetlands for Wastewater Treatment.
Land, 11(2), 174.
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have been lost due to unsustainable human development and use.* As research and
knowledge of wetlands has spread, people have gradually come to understand the
importance of wetland ecosystems to mankind, and governments around the world
have begun to take measures to protect and save wetlands.

In February 1971, representatives of 18 countries signed the Convention on
Wetlands of International Importance Especially as Waterfow!l Habitat (also known
as the Ramsar Convention and “Wetlands Convention”) in Ramsar, Iran. The Ramsar
Convention is one of the earliest intergovernmental conservation conventions in
the world and the only international convention to protect a single ecosystem in
the world.?

The main causes of wetland degradation worldwide are anthropogenic and
natural factors, i.e. human activities and climate change.’ Over the past 300 years,
inland wetlands in China, the United States, Europe and other places have been
seriously lost and degraded, reaching about 3.4x106 (approximately 360.4) square
kilometers.”

Since joining the Convention on Wetlands in 1992, China has actively fulfilled its
national obligations and achieved remarkable results, but there are still a number of
problems in the process of implementing the Convention. China should constantly
overcome difficulties in the process of wetlands conservation and restoration and
make its contribution to global environmental protection.

1. Basic Information on the Ramsar Convention

Wetlands, forests and oceans are known as the three major ecosystems on
Earth. Today, the problem of water scarcity has risen from the regional to the global
level.® A healthy wetland ecosystem plays an important role in water purification,
water resource management, carbon storage, the provision of food and resources,
biodiversity conservation, and cultural and recreational value. It has significant
ecological, economic, social and cultural functions, so its conservation value cannot
be ignored. However, at the same time, the loss of wetlands worldwide is very serious,
bringing many negative impacts.

He, Y., & Xiong, X. (1994). On the Characteristics of the Wetland Ecosystem. Environmental Protection
in Agriculture, 13(6), 275-278. (In Chinese).

Kopylov, M. N., & Solntsev, A. M. (2012). Ramsar Convention’s 40" Anniversary. Journal of Russian Law,
3(183), 105-112. (In Russian).

Solntsev, A. M. (2018). Climate Change: International Legal Dimension. Moscow Journal of Internation-
al Law, 106(1), 60-78. (In Russian).

Fluet-Chouinard, E., et al. (2023). Extensive Global Wetland Loss over the Past Three Centuries. Nature,
614(7947), 281-286.

®  Likhacheva, A, Kalachyhin, H., Abdolova, S., & Kamenkovich, N. (2021). Water Dimension of BRICS Coop-
eration: National Challenges and Joint Opportunities. BRICS Law Journal, 8(2), 41-65.
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The Ramsar Convention entered into force on December 21, 1975, and has 172
parties today.’ The Convention aims to protect wetland ecosystems by preventing
the loss of wetlands as breeding and wintering grounds for many waterfowl, and
by encouraging “wise use.”

The Ramsar Convention has become the most important wetlands conservation
convention in the world,” emphasizing the protection and sustainable use of
wetland resources. On January 3, 1992, China decided to accede to the Convention
on Wetlands. The Convention entered into force for China on July 31, 1992, and
China became the 67" member state of the Convention, shouldering international
responsibilities and obligations for wetland protection. In 1996, the 19" Standing
Committee of the Ramsar Convention decided to celebrate World Wetlands Day on
February 2 every year to commemorate the signing of the Convention and raise
public awareness of wetland protection.

The Ramsar Convention is short and clear. It consists of 12 articles that define
the broad concept of wetlands, the responsibilities and notification obligations of
the contracting parties, the procedures for convening the Conference of the Parties
and the content of its deliberations, etc. The Conference of the Parties meets every
three years to agree on the work plan and budget arrangements for the next work
cycle and to consider guidance on environmental issues. Non-member states,
intergovernmental organisations and non-governmental organisations also attend
the meeting as non-voting observers.

Article 1 of the Ramsar Convention defines wetlands as “areas of marsh, fen,
peatland or water, whether natural or artificial, permanent or temporary, with water
that is static or flowing, fresh, brackish or salt, including areas of marine water the
depth of which at low tide does not exceed six metres.” As of 2021, more than 2,400
wetlands around the world have been included in the List of Wetlands of International
Importance, with a total area of more than 2.5 million square kilometres, which is
about 13-18% of the world’s wetlands area."” Wetlands of international importance
are wetlands that meet the evaluation criteria of the Wetlands Convention and are
internationally representative in terms of ecology, flora and fauna, landscape, etc.”

The parties to the Ramsar Convention are required to fulfil the following
obligations: 1) to carry out sustainable management of wetland resources, actively
formulate corresponding policies and regulations, balance the relationship between

°  Convention on Wetlands of International Importance especially as Waterfowl Habitat (February 2, 1971).

UNESCO. https://www.unesco.org/en/legal-affairs/convention-wetlands-international-importance-
especially-waterfowl-habitat?hub=66535#item-3

Feng, X. (2008). “Convention on Wetlands” and Wetland Protection in China (Master’s Thesis, p. 14).
Ocean University of China.

Global Wetland Outlook. https://www.global-wetland-outlook.ramsar.org

Kleijn, D., et al. (2014). Waterbirds Increase More Rapidly in Ramsar Designated Wetlands Then in
Unprotected Wetlands. Journal of Applied Ecology, 51(2), 289-298.
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economic development and environmental protection, and promote the health
and stability of the ecosystem; 2) to identify and protect key wetland ecosystems,
designate and take necessary measures to protect wetlands of international
importance, and protect the biodiversity of wetland ecosystems; 3) to promote the
development of global wetland conservation through international cooperation such
as sharing wetland management experience and jointly carrying out research and
conservation projects. As noted in its own Global Wetland Outlook,” over the past
50 years approximately 35% of wetlands globally have been lost over the convention’s
life," with larger numbers reported by other authoritative global assessments.”
Combating wetlands degradation requires a global effort.

After 10 years of discussion and research, the Ramsar Convention focused on
protecting urban wetlands, which was very challenging and quite innovative. In
2008, the 10" Conference of the Parties to the Ramsar Convention formally addressed
the issue of wetlands and urbanization and adopted a resolution “Wetlands and
Urbanization”The 11" Conference of the Parties to the Ramsar Convention adopted
a resolution “Principles for the Planning and Management of Urban and Peri-urban
Wetlands,”and then the 12™ Conference of the Parties adopted a resolution“Wetland
City Accreditation.” These resolutions help increase public awareness of wetlands,
promote sustainable urban development, and closely link environmental protection
to quality urban development and are important milestones in the process of
wetlands conservation.

2. Problems of Implementation of the Ramsar Wetlands Convention
in China

Wetlands in China are widespread and rich in types, they include all types of
Ramsar wetlands and cover a large area of the country. However, the concept of
wetlands is relatively unknown in China. Before the 1990s, wetlands conservation
activities in China were at the stage of raising awareness and were relatively rare.
At that time, there were no laws and regulations specifically addressing wetlands
as conservation areas.

In the past, the level of wetlands conservation in China was low, and some
wetlands with important ecological functions were not included in the conservation

" Ramsar Convention on Wetlands. (2018). Global Wetland Outlook: State of the World’s Wetlands and Their
Services to People 2018. https://www.ramsar.org/sites/default/files/documents/library/gwo_e.pdf

Bridgewater, P, & Kim, R. E. (2021). The Ramsar Convention on Wetlands at 50. Nature Ecology & Evo-
lution, 5(3), 268-270.

Watson, R., et al. (2019). Summary for Policymakers of the Global Assessment Report on Biodiversity and
Ecosystem Services of the Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Ser-
vices (pp. 22-47). IPBES. https://files.ipbes.net/ipbes-web-prod-public-files/inline/files/ipbes_global_
assessment_report_summary_for_policymakers.pdf
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system, which resulted in the decline of wetlands bird species and populations and
the reduction of wetlands biodiversity. For example, the “Great Northern Wilderness”
region of China once had abundant wetland resources. In the mid-20" century, the
Chinese government over-developed agriculture in the region in order to solve the
“food problem” for the vast population, which caused the wetland water resources
to dry up and the ecological environment to deteriorate. According to statistics, 40%
of China's important wetlands are at risk of serious degradation. China’s North China
Plain, the middle and lower reaches of the Yangtze River and Yellow River basins, the
Sanjiang Plain and Songnen Plain in the northeast, the tidal flats and mangroves along
the eastern coast, Poyang Lake, Taihu Lake, Dianchi Lake and other wetlands are facing
varying degrees of destruction and degradation. By the mid-1990s, about 50% of coastal
wetlands had ceased to exist, and nearly 1,000 natural lakes had disappeared.

After China joined the Ramsar Convention in 1992, awareness of wetlands
conservation increased and legislative initiatives for wetlands protection have
been taken. China has gone through 4 stages of development in the process of
establishing legal protection for wetlands and implementing the convention:

1) 1992-2003, comprehensive study and initial phase. China conducted the first
national wetlands resource survey and released the “China Wetlands Conservation
Action Plan”;

2) 2004-2015, rescue conservation stage. China has carried out large-scale const-
ruction of wetland parks and implemented wetlands conservation projects;

3) 2016-2021, system conservation stage. With the goal of building an“ecological
civilization,” China issued and implemented a plan for a wetland’s conservation and
restoration system;

4) 2022 - present. China has adopted the Wetlands Protection Law of the People’s
Republic of China and continues to actively implement the Ramsar Convention and
the decisions of the Conference of the Parties.

The process of wetlands conservation and implementation of the Ramsar
Convention in China has been complicated. Wetland protection in China and the
implementation process of the Ramsar Convention are quite complicated. According
to the results of the first national wetland resources survey (2003), the total area of
wetlands in China was 38.4855 million hectares, of which natural wetlands accounted
for 36.2005 million hectares. The second national wetland resources survey (2014)
showed that the total area of wetlands in the country had increased to 53.6026 million
hectares, and the area of natural wetlands was 46.6747 million hectares. Comparing
the two surveys using the same criteria, China’s wetland area has decreased by 3.3963
million hectares, a decrease of 8.82%; the area of natural wetlands has decreased
by 3.3762 million hectares, a decrease of 9.33%." The frequency of threat factors in

' National Forestry and Grassland Administration. (2014). Results of the Second National Wetland Resources

Survey. http://www.forestry.gov.cn/main/65/20140128/758154.html. (In Chinese).
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China’s wetlands has increased by 38.72%,"” and there are many factors that have
caused a reduction in wetland area, which has placed the ecological conditions of
wetlands under severe strain."

Firstly, public awareness of wetland protection is relatively weak. In developed
countries and regions, wetland research was carried out earlier and environmental
awareness is stronger. In contrast, local governments and the public in China attach
significantly less importance to wetland protection, fail to fully understand the
important role and value of wetlands, and relevant research and publicity efforts
are also inadequate.

In many cases, industries and government agencies focus on one element of the
wetlands for their own benefit and have even treated wetlands as “barren wastelands.”
In the past, wetlands were used for agriculture. China has a “cropland redlining”
policy. When a development project is supposed to occupy croplands, other land
must be reclaimed as compensation. The wetlands were once considered “unused
land” and were reclaimed by local governments as compensation for occupied
croplands. Therefore, conservation and management measures taken for wetlands
are not systematic, scientific, coordinated and comprehensive.

Secondly, China is relatively weak in terms of its scientific and technological
foundation and its ability to fulfil its commitments. Scientific research on wetlands
is still inadequate, there is a lack of sound monitoring methods and mechanisms,
systematic recording of wetland distribution and classification information, and
limited financial investment in wetland research.

Wetland conservation and research require cooperation between the relevant
fields and departments, such as water resources, land, agriculture and environmental
protection. At present, Chinese wetlands conservation authorities need to improve
cooperation and coordination mechanisms —they lack the ability to act in a coordinated
manner to better promote wetlands conservation and management.

Thirdly, there has long been no legislation on wetlands conservation. The delay
in enacting legislation is a major reason for the dramatic decline in wetland areas.
Before the Wetland Protection Law of the People’s Republic of China was formally
implemented in 2022, China lacked wetland protection legislation at the national
level. Wetland destruction was serious, and it was difficult to pursue accountability
in related cases. Before 2022, China had fewer wetlands conservation regulations
scattered in other laws and regulations. These rules were neither systematic nor
comprehensive and could not meet the requirements for systematic wetlands
conservation. Some regulations even violate current wetlands conservation
requirements due to their long duration and differing legislative objectives.

7" National Forestry and Grassland Administration, 2014.

" Liu, L. (2021). Research on the Controversial Issues of Wetlands Conservation Law. Beijing Jiaotong Uni-

versity. (In Chinese).
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In 2014, amendments regarding wetlands were made to the Environmental
Protection Law of the People’s Republic of China. Article 2 of this Law states:

“Environment”as used in this Law refers to the total body of all natural elements
and artificially transformed natural elements affecting human existence and
development, which includes the atmosphere, water, seas, land, minerals, forests,
grasslands, wildlife, natural and human remains, nature reserves, historic sites and
scenic spots, and urban and rural areas.”

Although wetlands are listed as independent natural elements along with other
elements, there have been no specific regulations to protect wetlands.

In some laws in China, wetlands are only considered as a means of environmental
protection and are not classified as protected areas. For example, Article 68 of the
Law of the People’s Republic of China on the Prevention and Control of Atmospheric
Pollution states:

Local people’s governments at all levels shall strengthen the management of
construction and transportation, keep roads clean, control the stacking of materials
and debris, expand the area of green spaces, water surfaces, wetlands and paved
ground, and prevent and control dust pollution.”

This section of the Law addresses the expansion of wetlands as a means of
preventing and controlling dust pollution, notes the ecological value of wetlands,
but does not propose measures to protect wetlands.

Some of China’s laws have been amended to conserve wetlands, but they
are limited in content and application, and do not create a consistent system of
protection. For example, Article 29 of the Law of the People’s Republic of China on
the Prevention and Control of Water Pollution states:

The local people’s government at or above the county level shall, according
to the requirements for the ecological environment functions of valleys, organize
the protection and recovery of lakes, rivers and wet land, construct ecological
environment treatment and protection projects such as artificial wetland, water
source cultivation forest, buffer belts and isolation belts of plants along rivers and
lakes, rectify black and smelly waters according to the actual local circumstances,
and enhance the bearing capacity of environmental resources in valleys.”

Environmental Protection Law of the People’s Republic of China (adopted at the 11" Meeting of the
Standing Committee of the 7th National People’s Congress on April 24, 1989; as amended on April 24,
2014). National People’s Congress of the People’s Republic of China. http://www.npc.gov.cn. (In
Chinese).

* Law of the People’s Republic of China on the Prevention and Control of Atmospheric Pollution (adopted

at the 22™ Meeting of the 6th Standing Committee of the National People’s Congress on September 5,
1987; as amended on October 26, 2018). Ministry of Ecology and Environment of People’s Republic of
China. https://www.mee.gov.cn/ywgz/fgbz/fl/201811/t20181113_673567.shtml. (In Chinese).

' Law of the People’s Republic of China on the Prevention and Control of Water Pollution (adopted at

the 5™ Meeting of the Standing Committee of the 6th National People’s Congress on May 11, 1984;
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Although the law mentions that wetlands must be protected and restored, it
does not indicate specific methods of protection.

Articles 20 and 22 of the Marine Environment Protection Law of the People’s
Republic of China mention the conservation of coastal wetlands, emphasizing that
the State Council and coastal local people’s governments at all levels should take
effective measures to protect typical and representative marine ecosystems such
as mangroves bushland and coastal wetlands. Marine nature reserves should be
established in areas of seas, coasts, islands, coastal wetlands, estuaries and bays that
have special conservation value.” These articles only cover coastal wetlands and
mangroves, which do not present all types of wetlands.

In the absence of specific legislation on the conservation of wetlands, local
governments at all levels have formulated relevant local regulations, such as:
“Regulations on the Conservation of Wetlands in Heilongjiang Province,””
“Regulations on the Conservation of Wetlands in Guangxi Zhuang Autonomous
Region,” “Regulations on the Conservation of Lake Poyang Wetlands in Jiangxi
Province,” and others.” In different local settings, some important systems are not
harmonized with each other, so they cannot systematically protect wetlands. Local
legislation is at a lower level and the protection it provides is not strong enough to
replace state-level wetlands conservation legislation. These facts affect the image
of China as a participant in the Ramsar Convention.”

With the rapid development of China’s social economy and urbanization, the
pressure on wetland resources is increasing day by day. In the pursuit of economic
interests, wetland resources are often overexploited or used irrationally, and
the conflict between wetland ecological protection and resource utilization is

as amended on June 27, 2017). Ministry of Ecology and Environment of People’s Republic of China.
https://www.mee.gov.cn/ywgz/fgbz/fl/200802/t20080229_118802.shtml. (In Chinese).

Marine Environment Protection Law of the People’s Republic of China (adopted at the 24" Meeting
of the Standing Committee of the 5th National People’s Congress on November 4, 1982; as amended
on November 4, 2017). Ministry of Ecology and Environment of People’s Republic of China. https://
www.mee.gov.cn/ywgz/fgbz/fl/201805/t20180517_440477.shtml. (In Chinese).

Regulations on the Conservation of Wetlands in Heilongjiang Province (adopted at the 22" Meeting
of the Standing Committee of the 12" People’s Congress of Heilongjiang Province on October 22,
2015; as amended on June 28, 2018). Legal Library. http://m.law-lib.com/. (In Chinese).

Regulations on Wetlands Conservation in Guangxi Zhuang Autonomous Region (adopted at the 13"
Meeting of the Standing Committee of the 12th People’s Congress of Guangxi Zhuang Autonomous
Region on November 28, 2014). Legal Library. http://m.law-lib.com/. (In Chinese).

Regulations on the Conservation of Poyang Lake Wetlands in Jiangxi Province (adopted at the 6" Meet-
ing of the Standing Committee of the 10th People’s Congress of Jiangxi Province on November 27,
2003). Legal Library. http://m.law-lib.com/. (In Chinese).

Chen, G. (2022). China as a Party to the Ramsar Convention. Eurasian Journal of International Law,
2(2),92-107. (In Russian).

7 Liu, 2021.
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becoming increasingly prominent.” Consistent expansion of anthropogenic land
covers occurred within 43 Ramsar sites, and anthropogenic threats from land cover
change were particularly notable in eastern China.” Indiscriminate development
and destruction of wetlands in the Yangtze River and coastal areas continues. The
destruction of the ecological environment has weakened the ability of wetlands to
store floodwaters, increasing the risk of natural disasters and posing a serious threat
to people’s lives and property.”

With the improvement of laws and the awakening of public consciousness with
regard to environmental protection, the conservation of wetlands has become
a concern of the entire society. China actively implements the Convention on
Wetlands and has established a “baseline of 800 million mu.” It is the only member
country in the world to have completed three consecutive national wetland resource
surveys. Central government documents such as the “Opinions on Accelerating the
Construction of Ecological Civilization” and the “Overall Plan for the Reform of the
Ecological Civilization System” reflect the Chinese government’s great emphasis on
wetland protection. Chinese President Xi Jinping has repeatedly directed wetland
protection work and delivered an important speech at the opening ceremony of the
14" Conference of the Parties to the Convention on Wetlands (COP14). By the end
of 2023, China’s wetland area ranks fourth in the world and first in Asia, with more
than 56 million hectares.”

As of 2024, there are 82 Ramsar sites in China, covering a total area of more than
7.6 million hectares.” China has greatly increased its focus on wetlands protection,
but the road to wetlands conservation is still long. China should make continuous
efforts to improve its ability to implement the Ramsar Convention.

3. China’s Recent Achievements in Wetlands Protection

1) China adopted the Wetlands Protection Law of the People’s Republic of
China. The development of the Wetlands Protection Law of the PRC took more
than three years from drafting to promulgation. It is one of the fastest tracks in the
field of environmental protection legislation. With the deepening of the concept
of “ecological civilization,” the PRC Central Committee attaches great importance

28

Kou, J. (2022). The Rule of Law Protects the Beauty of Wetland. People’s Daily. (In Chinese).

* Mao, D, etal. (2021). Remote Observations in China’s Ramsar Sites: Wetland Dynamics, Anthropogenic

Threats, and Implications for Sustainable Development Goals. Journal of Remote Sensing, 2021, 1-13.

* National Forestry and Grassland Administration. http://www.forestry.gov.cn/main/72/content-1046971.

html
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Siyu, D. (2023, November 8). The Current Wetland Area in China Exceeds 56 Million Hectares. Central
People’s Government Portal. https://www.gov.cn/lianbo/bumen/202311/content_6914115.htm. (In
Chinese).

> Ramsar Convention on Wetlands. https://www.ramsar.org
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to the protection and development of wetlands. The promulgation of the Wetland
Protection Law of the People’s Republic of China marks an important step for China
in wetland protection, reflecting the fact that Chinese legislation has responded to
the people’s ardent hope for a beautiful ecological environment. At the same time,
“Chinese wisdom”and“Chinese solutions”have also become part of the international
wetland protection system, making important contributions to global wetland
ecological protection.

The Wetland Protection Law of the People’s Republic of China provides both
a legal basis and safeguards for wetland protection, clarifying the responsibilities
and obligations of governments at all levels and relevant departments for wetland
protection. It requires the establishment of wetland monitoring and assessment
mechanisms and the provision of scientific research support. It encourages public
participation in wetland protection work and raises the awareness of all sectors of
society regarding their responsibility to protect wetlands. It calls for the integration
of wetland protection and reasonable utilization, which aims to achieve a win-win
situation for ecological and environmental protection as well as economic and
social development. It promotes the building of an ecological civilization and the
harmonious coexistence of humans and nature. It demonstrates China’s proactive
attitude towards global environmental governance, provides a Chinese solution for
international wetland protection, and enhances the country’s image. Wetlands are
ecosystems as important as forests, grasslands, and water bodies. The introduction of
this law has specialized wetland protection efforts, further enriching and improving
China’s ecological civilization system.”

In view of China’s food security and the actual demand for aquatic products, the
definition of wetlands in Article 2, paragraph 2 of the Wetlands Protection Law has
been changed from the Ramsar Convention by adding the expression “except for
rice fields and artificial waters and muddy areas, used for aquaculture,” which not
only meets the needs of building an ecological civilization in China, but is also in line
with the current situation of wetlands conservation and managementin China, and
promotes the development of comprehensive wetlands conservation in China.

2) China hosted the 14™ Conference of the Parties to the Ramsar Convention, at
which the Wuhan Declaration was adopted. On November 5,2022, the 14" Conference
of the Parties to the Convention on Wetlands (COP14) was held simultaneously in Wuhan
(China) and Geneva (Switzerland), marking the first time the conference was held in
China. The Wuhan Declaration was officially adopted at the Conference. As one of the
main outcomes of the Conference, the Wuhan Declaration calls for the mobilization
of additional resources from various sources to strengthen the implementation of the
4" Ramsar Strategic Plan and the development of a stronger 5" Ramsar Strategic Plan
with more impactful actions by 2030. At the same time, the Wuhan Declaration put

* Ministry of Natural Resources. https://www.mnr.gov.cn/dt/ywbb/202206/t20220601_2738038.html
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forward 12 initiatives aimed at strengthening legislation and law enforcement for the
protection, restoration, management and rational and sustainable use of wetlands
on a global scale. These initiatives call for close cooperation among governments, all
sectors of society and relevant institutions to work together to assess and maintain
the ecosystem services of wetlands and to promote the sustainable use of wetland
resources. The Declaration also emphasizes the importance of scientific assessment
and economic accounting of the natural capital of wetlands and their ecosystem
services, which helps people better understand the ecological and economic benefits
of wetlands through accurate value assessment, and then take practical actions to
protect and restore wetlands.

The Declaration encourages appropriate priority conservation and management
of vulnerable ecosystems such as peatlands, coral reefs and seagrass beds, mangroves,
highland wetlands and subterranean wetlands; enhances technical cooperation and
knowledge exchange among wetlands conservation professionals worldwide; calls
for the establishment of wetland parks or wetland education centers as needed;
strengthens the prevention of water pollution in wetlands; calls on Parties to
ensure the full participation of indigenous peoples and local communities, women,
youth, people with disabilities, academia, civil society and private institutions in
the conservation, restoration, management and wise and sustainable use of all
types of wetlands. These initiatives will not only help to enhance the positive role
of wetlands in addressing climate change, biodiversity conservation, and freshwater
resource management, but also effectively address the increasingly prominent social,
economic, and environmental issues, and achieve a harmonious symbiosis between
human society and the natural ecology.*

3) China ranks first in the world in terms of the number of “International Wetland
Cities” On November 10, 2022, the Secretariat of the Convention on Wetlands
issued certificates to seven Chinese cities, including Wuhan in Hubei, Liangping
in Chonggqing, Hefei in Anhui. With six cities in 2018 including Harbin, Haikou,
Dongying, China now has 13 International Wetland Cities, the largest number in the
world. This clearly demonstrates the effectiveness of wetlands conservation and
restoration in China. In the 30 years since joining the Ramsar Convention, China
has not only taken decisive measures to protect its wetlands, but also established
a relatively comprehensive wetlands protection system. Many Chinese cities, such
as Wuhan, have integrated urban development with wetlands conservation, leading
to significant improvements in the city’s environmental conditions.

Wetlands are a precious asset for China and for all of humanity. In his opening
speech at COP14, Chinese President Xi Jinping proposed three initiatives: “building
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Shan, H., Zeying, L., & Hui, Z. (2022, November 7). The Wuhan Declaration was adopted at the high-
level ministerial meeting of the 14" Conference of the Parties to the Convention on Wetlands. National
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a global consensus on wetland protection, promoting the global wetland protection
process, and improving the well-being of people living in wetlands around the world.’
These initiatives provide scientific guidance for global wetland protection efforts and
point to a direction for development. In the future, China will further support global
ecological collaboration in the field of wetlands, promote the selection of more
cities as “International Wetland Cities," actively promote close cooperation with the
international community, work together to maintain the ecological value of wetlands
and world natural heritage, and make new contributions to building a community
of shared future for mankind.

4) The area of mangroves in China is steadily increasing. Mangroves around the
world provide humanity with a variety of ecosystem services,” but the current global
mangrove situation is worrying, with a continuous decline in area, at a rate of 1% per
year. China’s wetland protection model provides valuable experience and examples
for the global cause of environmental protection. China has gradually established
a collaborative mechanism involving multiple levels and multiple departments,
and has formulated and implemented a series of special plans for the protection,
restoration and rational use of wetland resources, actively promoting mangrove
protection and restoration projects.

Chinais one of the richest countries in the world in terms of wetland types, thanks
to its vast territory and diverse climate types. In recent years, China has continued
to increase its scientific research and innovation in the protection and restoration
of mangroves, forming a unique protection and management model. It has become
one of the few countries in the world to achieve an increase in mangrove area,
effectively maintaining the ecological security of coastal areas and making a positive
contribution to addressing climate change and protecting biodiversity. Currently,
China’s mangrove forest area has reached 27,100 hectares. The Ramsar Convention
on Wetlands Secretariat has decided to establish the International Mangrove
Centre in China. In the future, the International Mangrove Centre will be dedicated
to promoting the protection and restoration of mangrove resources worldwide,
helping to achieve the Sustainable Development Goals, and further strengthening
the pace of global ecological civilization construction.

5) China has greatly improved its comprehensive capabilities in wetlands
conservation and restoration. Currently, China’s urbanization rate has exceeded 60%,
which means that the continuous increase in the urban population and changes
in land use pose unprecedented challenges to wetland protection. Against this
background, it is particularly important to explore new models of wetland protection
and management that are suitable for urban environments and to find a balance
between urbanization and wetland protection. To address these challenges, China

*  Padonou, E. A, et al. (2021). How Far Are Mangrove Ecosystems in Benin (West Africa) Conserved by

the Ramsar Convention? Land Use Policy, 108, Article 105583.
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has taken a series of measures to strengthen wetland protection. For example, in
March 2020, in order to promote the construction of an ecological civilization and
create a beautiful future of harmonious coexistence between humans and nature,
Chinese President Xi Jinping visited the Xixi National Wetland Park, emphasizing the
coordinated development of urban development and wetland protection, and pointing
out that the principle of giving priority to protection should be adhered to. President
Xi Jinping has set a direction for wetland protection work, calling on governments at
all levels and relevant departments to pay attention to the protection and restoration
of the ecological environment while promoting the urbanization process.

Since the 18" National Congress of the Communist Party of Chinain 2012, China
has attached great importance to ecological civilization construction, focusing on
wetland protection and restoration.* Under this policy direction, China’s wetland
protection work has set a positive example for the world in the following aspects:
Firstly, China has included various important wetlands in the ecological red line,
clarifying the principle of protection priority. At present, the country has added and
restored more than 800,000 hectares of wetlands, and implemented more than 3,400
wetland protection and restoration projects, which provides a solid foundation for
the sustainable development of wetland ecosystems. Secondly, the implementation
of the Wetland Protection Law has marked a further advance in the rule of law for
wetland protection in China. Since the implementation of the law, various localities
have formulated specific protection measures based on local conditions. More
than 20 provinces have successively and actively introduced wetland protection
regulations tailored to local conditions to enhance the pertinence and effectiveness
of wetland protection. Thirdly, there has been increased investment in scientific
research on wetland protection. Local governments have actively built wetland
monitoring, research and management platforms to provide a scientific basis for
policy formulation, making wetland protection more scientific and systematic.
Finally, China is actively promoting pollution prevention and control work, and
continuously improving the diversity, stability and resilience of the ecosystem. The
country is committed to restoring the ecological functions of wetlands, enhancing
the self-healing capacity of the ecosystem, and contributing to the goal of “beautiful
China."Through a series of measures, China has demonstrated its firm determination
and actions in the field of wetland protection and restoration, providing valuable
experience for global wetland ecological protection.

* Chen, G. (2024). The Concept of Ecological Civilization in the Constitution of the PRC. Russian Judge,

9, 51-55. (In Russian).
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4. Countermeasures for China’s Implementation
of the Ramsar Convention

In 2022, China’s wetlands conservation activities have entered a new stage. On
June 1,2022, the Wetlands Protection Law of the People’s Republic of China officially
came into force, aimed at strengthening the protection of wetlands, preserving the
ecological functions and biodiversity of wetlands, ensuring environmental safety,
promoting the construction of ecological civilization and realizing harmonious
coexistence of man and nature. From November 5 to 13, 2022, China successfully
held the 14" Conference of the Parties to the Ramsar Convention and adopted the
“Wuhan Declaration” and the “Global Strategic Framework for Wetlands Conservation
2025-2030.""The Conference set the direction for current and future global wetlands
protection and restoration and put forward China’s projects to promote global action
on wetlands conservation.

Through long-term attention and investment in wetland protection and
restoration, the quality and area of China’s wetlands have been improved, and the
Chinese government has also been committed to finding a balance between wetland
protection and economic development. China’s achievements in wetland protection
have also received the attention and recognition of the international community.
However, compared to the developed countries, China still has some problems in
the implementation of the Ramsar Convention. In order to better implement the
Ramsar Convention, China needs to constantly introduce new measures and new
policies to fulfill its responsibilities as a world power:

1) Fully implement the Wetlands Protection Law of the People’s Republic of China.

The Wetland Protection Law of the People’s Republic of China is divided into
7 chapters and 65 articles. Its promulgation marks an important step for China in
wetland protection and establishes the highest level of wetland protection and
management structure. This is China’s first wetland ecosystem protection law, which
will bring China’s wetland protection work to the rule of law and usher in a new stage
of protection work.* China should strictly enforce the law, strengthen the construction
of systems and mechanisms and institutional innovation, ensure full and systematic
protection of wetland resources in China, and encourage citizens, social groups,
especially residents around wetlands, to participate in the management of wetlands
and policy formulation to provide the legal basis for meeting the obligations under
the Ramsar Convention.

2) Promote the accreditation of international wetland cities.

Chen, G. (2023). Analysis of the Results of the 14" Meeting of the Conference of the Contracting Parties
to the Ramsar Convention on Wetlands (COP14). Eurasian Law Journal, 3(178), 48-51. (In Russian).

National Development and Reform Commission. https://www.ndrc.gov.cn/fggz/dqjj/qt/202207/
120220701_1329877_ext.html
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In 2017, the Ramsar Convention began a process of accreditation of international
wetland cities, which aims to promote the harmonious development of cities,
wetlands and human well-being. Wetland protection and restoration provide urban
residents with a healthier and more livable ecological environment. China actively
promotes the scientific assessment of international wetland cities, and has issued
the Interim Measures for the Nomination and Certification of International Wetland
Cities and the Nomination Indicators for the Certification of International Wetland
Cities, providing systematic and scientific guiding standards for the creation of
international wetland cities. Through these efforts, China has not only taken new
steps in promoting wetland protection, but has also set an example for wetland
protection and sustainable urban development on a global scale.

In the future, China should use international standards to focus the wetlands
conservation and management activities on the establishment of international
wetland cities, promote the certification process of international wetland cities, clarify
laws, regulations, standards and policies related to protection of wetlands. China
should give full play to the core role of local governments in wetlands protection
and management, and guide local governments to fully implement and strengthen
relevant policies and systems for the protection and management of wetlands.
When the number of cities applying for certification as“international wetland cities”
is large, international wetland city certification standards should be consulted to
create national wetland cities. When the number of places is limited, but there are
many cities that meet the conditions, they can first be awarded the title of National
Wetland City to increase enthusiasm for the city’s quality development.

3) Promote the construction of national parks.

At the opening ceremony of the COP14 Ramsar Convention, Chinese President
Xi Jinping delivered an important speech emphasizing China’s firm determination
and practical actions in wetland protection. President Xi Jinping pointed out that
China has formulated the National Park Spatial Layout Plan, with the core objectives
of protecting the natural ecosystem and promoting the construction of an ecological
civilization. According to this plan, China will gradually establish a number of national
parks and strive to include about 11 million hectares of wetland resources in the
national park system. At the same time, China will also fully implement the National
Wetland Conservation Plan and promote a series of major wetland protection
projects to strengthen the restoration and protection of wetland ecosystems.” As
of the end of 2021, China has established 5 national parks, 602 wetland reserves,
899 national wetland parks (a total of more than 1,600 wetland parks), and a large
number of wetland protection communities with a level of wetland protection of
52.65%. In the future, China should improve relevant laws, regulations, systems and

* Xueren, L. (2022, November 5). Xi Jinping delivers a speech at the opening ceremony of the 14th Con-

ference of the Parties to the Convention on Wetlands. National Forestry and Grassland Administration.
http://www.forestry.gov.cn/main/6225/20221105/181905927807795.html. (In Chinese).
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mechanisms, gradually establish a wetland protection system based on national
parks, nature reserves and wetland parks, and make practical efforts to implement
the Ramsar Convention.

4) Conduct awareness-raising activities on wetlands conservation.

The Wetland Protection Law of the People’s Republic of China encourages local
governments to promote publicity and popularization of wetland protection, to
disseminate knowledge of wetland protection to the public through newspapers,
television, the internet and other media, to actively guide public opinion, and to
create a favourable social atmosphere for wetland protection; encourages local mass
organizations, social groups and volunteer organizations to reach out to communities
and schools to extensively carry out publicity activities for wetland protection; and
requires education departments and schools to pay attention to raising students’
awareness of wetland protection in teaching activities, so that students will gain
a deep understanding of the ecological value of wetlands as they grow up.”

5) Focus on research and training of personnel.

Article 4, paragraph 5 of the Ramsar Convention states that“The Contracting Parties
shall promote the training of personnel competent in the fields of wetland research,
management and wardening.” Regarding research and training, Article 9 of the
Wetlands Protection Law of the PRC suggests that“The State shall support the research,
development, application and promotion of science and technology for wetland
protection, strengthen the training of professional technical personnel for wetland
protection, and improve the level of science and technology for wetland protection.”

Article 7 of the Ramsar Convention clearly states that wetland or waterfowl
experts should play an important role in strengthening the ecological protection
of wetlands of international importance. Article 17 of the Wetlands Protection Law
of the PRC clearly states that it is necessary “to establish a consultation mechanism
of wetland protection experts to provide evaluation and demonstration services for
the preparation of wetland protection plans, the compilation of wetland lists and
the development of relevant standards.”

In the future, China should strictly follow the requirements of the Ramsar
Convention and its own Wetlands Protection Law to develop research and training
of personnel for wetlands protection.

6) Promote global cooperation on wetlands conservation and learn from the
excellent experiences of BRICS countries.

The preamble to the Convention on Wetlands states:“Waterfowl migrate seasonally
across national borders and should be regarded as an international resource.
Combining national policies with international action can effectively protect wetlands

“ Wetlands Protection Law of the People’s Republic of China (adopted at the 32nd Meeting of the

Standing Committee of the 13" National People’s Congress on September 24, 2021). National Peo-
ple’s Congress of the People’s Republic of China. http://www.npc.gov.cn/npc/c10134/201404/6¢982
d10b95a47bbb9ccc7a321bdecOf.shtml. (In Chinese).
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and their flora and fauna.” In the Convention on Wetlands, international cooperation
is not just a measure to protect wetlands, but also a far-reaching international
environmental protection concept. As a concrete manifestation of international
cooperation in wetland protection, Article 10 of the Wetland Protection Law of
the People’s Republic of China clearly stipulates: “The state supports international
cooperation and exchanges in scientific and technological fields such as wetland
protection, biodiversity, and migratory bird migration.”With the clear support of the
law, China actively promotes international cooperation in wetland protection, focusing
not only on the ecological value of wetlands themselves, but also on international
cooperation in protecting migratory bird migration and biodiversity, further enriching
and deepening the meaning and practice of wetland protection.

In the future, China needs to learn from the relevant experiences of other BRICS
countries, for example, the Brazilian Parliament approved the reform of the Water and
Sanitation Services (WSS) sector in July 2020, which is dedicated to solving the problems
of sewage treatment and water supply for the people.*’ Russia, with 20% of its area
represented by peat bogs and overwatered lands occupying up to 35% of its surface, has
unique resources of undisturbed wetlands and good prospects for implementing the
principles of the Ramsar Convention and organizing nature management in accordance
with modern recommendations.” China should learn from Russia’s experience in
peatland protection. Environmental issues are global and complex, and often require
joint efforts by countries and enterprises. The legislation of the BRICS countries in the
field of public-private partnership (PPP) practices is worth learning from China.” China
should also actively adopt the successful experience of other countries in wetland
protection and restoration. Aboriginal participation in the wetland management system
in Australia and the wetland compensation system in the United States are successful
models for wetlands conservation and restoration.

At the 14" Conference of the Parties, China and other parties jointly presented
the Global Cooperation Mechanism for Wetland Nature Education and the Global
Cooperation Mechanism for the Conservation and Management of Mangroves.
In the future, China should actively pursue relevant initiatives to provide new
opportunities and space to fulfill its international cooperation obligations under
the Ramsar Convention. China should strengthen international cooperation with
other countries on wetlands conservation and restoration, build a platform for
information exchange and sharing, promote the ecological “One Belt, One Road”

“"" Nunes, C. M., Anderaos, A. A., & Leal, M. D. A. C. (2021). The 2020 Reform of the Water and Sanitation
Services Sector in Brazil. BRICS Law Journal, 8(2), 66-88.
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Kopylov & Solntsev, 2012.

# Kvanina, V., Kovalenko, E., & Vypkhanova, G. (2023). Improving the Legislation on Public-Private Part-

nerships in Environmental Protection in the BRICS Countries. BRICS Law Journal, 10(3), 106-121.
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under the Convention on Wetlands, and promote the construction of a community
of common destiny for humanity.

7) Fully discharge the responsibilities of the Chair State of the Standing Committee
of the Ramsar Convention.

The 14" Conference of the Parties to the Ramsar Convention adopted the Wuhan
Declaration and a number of conference resolutions indicating the direction of
further development of the Convention. China became the Chair State of the
Standing Committee of the Ramsar Convention for the next 3 years, and should
actively lead various work to promote the development of the Ramsar Convention
and other global environmental conventions, continue work on the unfinished issues
at the 14™ Conference of the Parties to the Ramsar Convention, and promote the
implementation of the Ramsar Convention and the protection and restoration of
global wetlands.

Conclusion

The Ramsar Convention promotes the wise use of wetlands as a fundamental
tenet behind the desire to stop and reverse the loss and degradation of wetlands.*
Although biological conservation is based on international agreements, its
effectiveness depends on how countries implement such recommendations as
effective conservation tools.”

In the process of implementing the Ramsar Convention, China faced many
problems such as insufficient public awareness, delayed legislation and weakness
of science and technology in wetlands monitoring. However, at the same time, China
has introduced effective wetlands conservation policies and measures according
to national conditions, and public awareness is improving. Overall, wetlands
conservation in China continues to develop.

In October 2022, Chinaissued the“National Wetland Protection Plan (2022-2030)"
to clarify the goals and development direction for future wetland protection work.
According to the plan, China’s wetland protection rate will increase to 55% by 2025.
In addition, it is expected that 20 new internationally important wetlands and 50 new
nationally important wetlands will be added during this period. Looking ahead to
2030, the quality of wetland ecosystems, their ecological services and their carbon
sequestration capacity will have improved significantly, thus basically achieving the
goal of high-quality wetland protection.

Mclnnes, R. J,, etal. (2017). Wetland Ecosystem Services and the Ramsar Convention: An Assessment
of Needs. Wetlands, 37(1), 123-134.

* Gaget, E, etal. (2020). Assessing the Effectiveness of the Ramsar Convention in Preserving Wintering

Waterbirds in the Mediterranean. Biological Conservation, 243, Article 108485.
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These plans and measures form a solid foundation for achieving the goal of
wetland protection. They not only demonstrate China’s firm determination in wetland
protection, but also reflect the value of “Chinese wisdom”and have made a positive
contribution to promoting the construction of a global ecological civilization and
sustainable development. China’s wetland protection is not only related to the
improvement of the domestic ecological environment, but also provides a reference
and model for global wetland protection.
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